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A b e tm e n t o f m u rd er— C ircum stan tia l evidence— P roo f o f instiga tion  to  m urder  
essentia l— A p p lica tio n  fo r  leave to  appeal— V alid  grounds therefor. 
Where, in a charge of abetment of murder circumstantial evidence 

established a case of strong suspicion against the accused and the Jury 
convicted him under the .impression that it was open to them to convict 
the accused as he refrained from going into the witness box,—

H eld , that the conviction could not be sustained.
In such a charge'the Crown is bound to establish as part of its case 

that the accused actually instigated the others to murder the deceased.
In order to base a conviction on circumstantial evidence the Jury 

must be satisfied that the evidence was consistent with the guilt of the 
accused and inconsistent with any reasonable hypothesis of his innocence.

Applications for leave to appeal will not be granted unless the grounds 
suggested would, if .established in the end, sustain the appeals themselves, 
that is to say, would show that the verdict of the Jury is unreasonable or 
cannot be supported having regard to the evidence or that there has been, 
a miscarriage of justice.

APPEAL from a conviction b y  a Judge and Jury before the 1st W estern  
Circuit, 1943.

N. M. de S ilva , for first to sixth  applicants.
H-. V . Perera, K .C. (R. L. Pereira, K.C ., w ith  him  17. A. Jayasundera,

M . M. K um arakulasingham , and C. Renganathan) for seventh  applicant
M. W. H. de S ilva , A .-G ., K .C. and T. S. Fernando, C.C., for the 

Crown.
Cur. adv. vu lt.

M ay 10, 1943. Soertsz S.P.J.—

In this case there are before us seven  applications for leave to  appeal 
against th e conviction entered against th e seven  applicants, w hen th e
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Ju ry  returned a unanim ous verdict finding the first to th e six th  applicants 
gu ilty  of th e offence o f m urder w h ilst being m em bers o f an  u n law fu l 
assem b ly; and th e seven th  applicant gu ilty  of abetm ent o f that offence. 
There is  also an appeal b y  th e seven th  prisoner on  grounds o f law .

So far as the applications for  lea v e  to appeal against th e  convictions 
are concerned, it  is  w e ll established  in  th e  Courts of C rim inal A ppeal in  
England and here that applications for leave to  appeal w ill n ot be granted  
i ml prc th e  grounds suggested w ould, if  established in  th e  end, sustain  th e  
appeals them selves, that is  to say, w ould  show  that th e verdict o f th e  
J u ry  is unreasonable or cannot b e  supported having regard to  the  
evidence, or that there has been  a m iscarriage of justice.

W e h ave therefore exam ined w ith  great care and an xiety—and in  that 
m atter w e had m uch assistance from  th e  Bar—all the evidence and m atters 
that w ere before the Jury w h en  th ey  retired to consider th ier verdict.

It seem s to us that a very  m aterial question, perhaps, u ltim ately  th e  
m ost im portant question to consider and answ er is th is—did th e  deceased, 
escorted b y  som e follow ers of his, in vade the prem ises of th e seventh' 
applicant, and did he m eet Lis death there in  the course o f  a transaction  
w h ich  resu lted  from  his invasion or w as h e taken on to that land in  
order that he m ight be put to death there and the defence set up that he  
w as an aggressor and suffered th e consequences to w hich  h is aggression  
m ade him  liable.

The verdict o f th e Jury exam ined in  the ligh t of th e direction th ey  
received from  the trial Judge p uts it  beyond doubt that th ey  took  th e  
latter view . There w as am ple oral testim ony which, if  it  w ere  accepted, 
justified that view . W e w ere how ever, addressed in regard to the m any  
infirm ities of that evidence, such a s 'th e  divergent accounts g iven  b y  th e  
w itnesses concerning the m anner in w hich  such of the applicants as w ere  
sa id  to have gone on to the deceased’s land, w en t th e r e ; w hat th ey  did  
th e r e ; how  th ey  took the deceased on to their la n d ; and things lik e  that. 
Our attention w as also called  to  th e contradictory statem ents m ade b y  
those w itnesses at different tim es ; to attem pts m ade b y  them  to em bellish  
and add to their ev id e n c e ; and to m ore or less obvious fa lse­
hood indulged in  by som e of them  on certain m atters. There is no doubt 
that there is m uch force in  that criticism  of the evidence of these w itnesses, 
an d  in  the course of a v ery  com plete charge th e learned  Judge repeatedly  
called  the attention of th e  Jurors to that aspect o f th e case. W e h ave  
ourselves scrutinized th e evidence. W e find that th e w itnesses w ho  
spoke to th e appligants en tering th e land  o f th e deceased and leading  
h im  aw ay spoke w ith  definiteness on  th a t  point, although w hen it  cam e to  
describing details, th ey  gave different versions. This is  a com m on  
experience in  our Courts even  in  th e case o f educated and in te lligen t  
w itnesses, and of th e w itn esses im peached in  this case, one w as a litt le  
la d  of ten , and tw o others illiterate and—to judge from  the im pression th ey  
appear to h ave created in  th e  m ind of th e trial Judge—stupid villagers.

W e h ave gone further, w e  h ave tested  th e oral evidence in- th e  ligh t o f  
probability, and th e  m ore w e  look  at it  in  that way, th e m ore w e  are  
satisfied that the v ie w  th e Ju ry  took w as a v iew  that, h aving  regard to  a l l . 
th e  evidence and m atters b efore them  could  b y  no m eans b e said to  be  
unreasonable or unsupported.
44/21
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Mr. de Silva, n ext asked us to consider w hether the case as against the  
third and the> fifth applicants should not be differentiated from  that 
against'the first, second, fourth, and sixth  applicants inasmuch as, on the  
evidence before us, they appear not to have taken a very strong hand  
in  the transaction that resulted in the death of the deceased. We see no 
good reason for such differentiation. Once they w ere found to be members 
of an unlaw ful assem bly, the extent of their participation is im material 
when w e are considering their liab ility  in  law. In regard to that liability  
they also serve w ho only stand and wait.

F inally  Mr., de Silva, although his clients had not appealed on any 
ground of law , subm itted to us that the trial Judge had not directed the  
Jury adequately on the right of private defence and th e law  relating  
thereto, and that th e convictions entered against the first to the sixth  
applicants ought not to be sustained for that reason.

It is true that the learned Judge did not explain  to the Jury the w hole  
law  relating to the right of private defence, but he put to the Jury  
th e defence of the first to the sixth  applicants and h e told them  • that if  
th ey  accepted that version they  should acquit them. This direction was, 
in  our view , unduly favourable to the defence for, it  w as open to the Jury  
to  accept the evidence put forward in support of the right of private 
defence and yet to find that som e lesser offence had been committed  
inasm uch as according to that evidence the deceased had been disarmed 
and w as helpless at the tim e the first applicant stabbed him.

In  these circum stances, w e have no alternative but to refuse the 
applications of the first to the sixth  applicants.

W e now com e to the case of the seventh applicant who has also pre­
ferred an appeal on grounds of law. His case depending as it does 
alm ost entirely on circum stantial evidence, is one of som e difficulty. 
There w as som e little  evidence of a direct nature led by the Crown on the  
issue of the seventh applicant’s instigation of the murder, for the w itness 
Charles stated in the course of his evidence at the m agisterial inquiry 
on the night of th e murder .that the seventh applicant w hen driving off 
in  h is car to the Police Station, addressed his m en saying, “ W hatever 
has to be done m ust be done to-day. I w ill spend my w hole fortune ”. 
The learned Judge drew the attention of the Jury to the improbable 
nature of that evidence and it seem s quite clear to us that he h im self 
was not at all im pressed by that evidence. We m ay therefore fairly  
assum e that the Jury either ..rejected that evidence or considered it so 
doubtful as not to take it into consideration. B e that as it m ay, for 
ourselves, We prefer to ..consider the case of the seventh applicant dis­
regarding this piece of evidence of the w itness Charles as fa lse or, to say  
th e least, o f a very doubtful character. '

In  order to sustain the conviction of the seventh  applicant w e m ust be 
satisfied beyond reasonable doubt that he intigated the other applicants 
to m u r d e r , the deceased mail, nothing less. In order to establish such  
instigation the Crown relied upon certain facts w hich m ay be briefly 
stated th u s :—  : . '

’ (a) The fact that the seventh applicant had a strong m otive for desiring 
to be rid" of the deceased.
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(b) The.fact that about a  m onth before th e day of m urder th e seventh
applicant w en t to  th e  Superintendent of Police, Galle, and told  
him  that “ h e m ust g e t  rid  of th e  deceased as h e feared  that 
th e  deceased m ight m urder him i f  h e  continued to  liv e  there ”.

(c) The statem ent m ade biy th e seven th  applicant at th e Baddegam a
P olice S tation  on th e day o f th e  m urder and th e m anner in  w hich  
that statem ent anticipated later events.

(d) T h e conduct of th e  seven th  applicant in  going off to  G alle from  th e
Baddegam a P olice S tation  instead of returning to  h is land w hen  
Sim on A beyw ickrem a’s telephone m essage w as received at the  
P olice S tation  and a constable w as sent to th e land.

(e) The circum stances in  w h ich  th e  seventh  applicant w en t to
Mr. Karunaratne, Proctor, and th e statem ent h e  m ade to him.

It is  from  these facts that w e  are asked to  in fer that it  w as th e instiga­
tion  of th e seven th  applicant that set th e  first to th e  six th  applicants 
in  m otion and fhat th e instigation  w as that they should put th e deceased  
to  death.

On all th e  evidence and m atters before us, there can be no doubt that 
th e deceased w as a  m an of very  d issolu te character and that he had for  
som etim e been  constantly harassing th e seventh  applicant and the  
sisters w ho lived  w ith  him . The fact that h e w as com ing back to  the  
outhouse to liv e  there only a few  yards aw ay from  th e m ulgedera in  
w hich the seventh  applicant and h is  sisters lived  m ust h ave filled them  
w ith  apprehension and in  that sen se there w as no doubt a m otive for th e  
seven th  applicant desiring to  b e rid  of th e deceased. It is in  that sense, 
w e  think, that the w ords h e used according to th e  Superintendent o f  
P olice w hen  h e w en t to him , nam ely, that “ H e m ust get rid of th e  
deceased ” m ust be understood. H e w as extrem ely  anxious to  prevent 
th e deceased com ing there as h is neighbour and th e  reasonable conclusion  
to  w hich  w e are led  by the facts (a ) and (b) above is that the seventh  
applicant w as very anxious even  at th e eleventh  hour to find som e m eans 
of preventing th e deceased com ing to liv e  in  th e  outhouse. T hey do not 
necessarily  lead to th e  conclusion that h e w as prepared to go to th e length  
of k illing th e deceased or causing h im  to be killed in  order to prevent 
h is com ing to liv e  in  th e outhouse. In th is connection, that is to  say, 
w hen  w e  are exam in ing th e  question o f m otive, w e  m ust not forget the  
fact-that has been proved, nam ely, that th e first applicant h im self had a 
m otive of h is ow n for being i l l  .disposed towards th e deceased. O nly a 
w eek  before, that is to say, on Septem ber 29, 1942, h e  had m ade a com ­
plaint at th e  P olice Station charging th e  deceased w ith  having assaulted  
h is m other and h is litt le  brother Jayanoris.

In  regard to ( c ) , nam ely, th e  statem ent m ade b y  th e seven th  applicant 
at th e  Baddegam a P olice Station, that certain ly appears to  us to b e an  
incrim inating circum stance against th e seventh  applicant for as w e  have  
already observed th a t statem ent anticipates events' which' had n ot y e t  
happened w ith  rem arkable precision. B ut even  so, it  does not, in  our view , 
do any m ore than show  that .before th e  seventh  applicant le ft  f o r  th e  
Baddegam a P olice S tation  h e  had conferred w ith  th e  first to  the- s ix th  
applicants, and that h e k new  that som ething w as going to happen and  
that it  w ould  b e w ise  for him  to  take th e  precaution of try in g  to  exculpate
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him self and also of helping the others w ith  a defence in  the event of a 
conflict betw een the deceased and them . W e m ay even infer that the  
seventh applicant had instructed th e first to th e six th  applicants as to a 
course of action in the event of the deceased m an becom ing aggressive, 
but w e do not think w e  can fairly infer that he had actually instigated  
them  to k ill th e deceased and that is what the Crown m ust establish as 
part of its case.

So far as (d) is concerned, the conduct of the prisoner in driving off to 
Galle instead of going to his land w hen he knew  that som ething had 
happened there, that is conduct that involves him  in suspicion, but w e  
do not think it leads necessarily to the conclusion that h e acted in that 
m anner because he had instigated the others to m u rder  the deceased. 
On occasions like these it is notorious that m en act on the im pulse of the  
m oment, and it w ould  be dangerous and unfair to draw an adverse 
inference against a m an m erely because he did not act in a w ay that 
commends itself to us. It seem s to us therefore, that the fact that the  
seventh applicant drove off to G alle is too slender a read to rely upon for 
inviting us to draw the inference that h e had instigated murder. S im i­
larly in  regard to the statem ent m ade by the seventh applicant to  
Mr. Karunaratne at G alle to the effect that he. had com e to him  in order 
that he . m ight retain h is services to defend him  in  the event his being  
im plicated and to the answer he gave Mr. Karunaratna w hen  he was 
asked “ W hat is th is I hear in  regard to the death of Arthur ” ? “ Yes,
I heard that after I cam e to Galle ”, w e do not Jhink w e shall be justified  
in drawing the inference from this evidence- that the seventh accused 
cam e to retain .the services of Mr. Karunaratna because h e w as conscious 
of guilt. It m ay w ell be that as the seventh applicant him self 
says he realized that things having happened in that w ay, he m ight 
him self be im plicated by his brothers Henry and Sim on who  
w ere not w ell disposed towards him, although h e had not been  present 
on the land at the tim e of the conflict. In  regard to the answer 
given by the seventh  applicant according to Mr. Karunaratna that he  
had heard of the death of Arthur after he Had com e to Galle, it  is suggested  
that he could not have heard from  any one of the death of the deceased  
before he w en t to Mr. Karunaratna, and that therefore that by answering 
as he did, the seventh  applicant betrayed h im self by showing that he knew  
of the death of the deceased w hen h e could not have know n of it except as 
a m an w ho had arranged for it. H ere again w e think that w h ile  that is 
a possible view , it is not the only reasonably possible view . H e m ay have 
heard of the death of the deceased w hile  h e w as on th e green outside the  
Court-house for, by then the G alle Police Station had been, informed, and 
new s of this kind spreads like w ild  fire.

It is, as w e have already observed, a  point in  favour of the seventh  
applicant, that w hile  he had a m otive for desiring to be rid of the deceased  
m an, th e first applicant h im self had an independent m otive against him  
and in  those circum stances, it  m ay w ell be that,^assuming that the seventh  
applicant had instigated a certain course of action, the first applicant 
and those associated w ith  him  w en t beyond that instigation and acted  
in  pursuance of th e first applicant’s ow n m otive believing that th ey  
w ould be prom oting the interests of the seventh applicant him self.
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Scrutinizing th e evidence and m atters before the Jury in  th is w ay, 
w e  fee l that th ey  establish  a case of strong suspicion against th e seventh  
applicant but w e  are unable to say that th ey  establish h is gu ilt beyond  
reasonable doubt.

The learned Judge directed th e Jury very fu lly  in  regard to th e principles 
on w hich they should act w hen  th ey  w ere exam ining a case that depended  
on circum stantial evidence. H e pointed out to them  that in  order to  
base a conviction on circum stantial evidence they  m ust be satisfied that 
th e evidence w as consistent w ith  th e gu ilt of the accused and inconsistent 
w ith  any reasonable hypothesis o f h is innocence. W e can, however, 
im agine how  difficult it  m ust be for a Jury com pletely to assim ilate all the  
principles governing circum stantial evidence in  the course of a charge 
h ow ever adequate it m ay be particularly if that Jury w ere dealing for the  
first tim e w ith  a case of circum stantial evidence, and it is possible that 
despite the unexceptionable charge—if w e m ay respectfu lly  say— of the  
learned trial Judge in th is case th e Jury m ay have been under the  
im pression that if  there w as a case of strong suspicion  against an accused  
person and h e  refrained from  going into th e  w itness box it w as open to  
them  to convict him. B ut of course the charge said nothing of th e kind, 
for it w as clearly to the effect that if  all the facts and m atters before th e  
Jury m ade out a prim a  ja d e  case against an accused w hich  case could, 
if  a t all, on ly  be m et b y  explanations from  the accused and he appeared  
to be in  a position to m ake h is explanations if h e w as prepared to  have  
them  put to the test, and y et he offered no explanations then  a verdict 
of gu ilty  w as justifiable.

The seventh applicant put h is character in  issue and nothing has been  
proved against him . H e is quite a young m an w ho appears to have  
led  a respectable life  in  very difficult surroundings and that too is a fact 
w hich  w e m ust pay som e attention to w hen  w e are considering w hat 
inferences should be drawn from  such facts as th e  Crown r.elied upon to 
establish  its case. To put it in  a  few  w ords our v iew  is that th e m ost 
that can be said against th e seven th  applicant is that there probably  
w as som e instigation forthcom ing from  him. B ut that w ill not do. 
W e ought to be able to say if w e  are going to sustain the conviction, that 
the instigation that w as forthcom ing from  him  w as an instigation  to 
com m it m urder.

To conclude w e are quite satisfied that desp ite m any deplorable 
attem pts to cloud th e  real issues in  th e case by innuendoes and suggestion  
for w hich there does not appear to be the least scintilla  of justification, 
th e learned trial Judge saw  to  it that the case for the Crown and that for 
the defence w ere sufficiently b efore th e Jury, and that he charged them , 
if  w e  m ay so w ith  respect, com pletely  and correctly on all the im portant 
questions that arose in  th e  case, but n evertheless to use th e  w ords of 
Lord H ewart “ the conclusion at w hich  w e have arrived is that th e case 
against the seventh  applicant w hich  w e have carefu lly  and anxiously  
considered and discussed w as not proved w ith  that certainty w hich  is 
necessary in order to ju stify  a verdict of gu ilty  ”

’ (1942) 28 C. A . B. 141.
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We, therefore, are of opinion that this is a case which comes within the 
rule section 5 (1) of the Court of Criminal Appeal Ordinance. We give the 
Seventh applicant the benefit of the doubt which we have in regard to his 
guilt and set aside his conviction and acquit him.


