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1939 P r e s e n t : M oseley A.C.J. and W ijeyew ardene J.

K U D H O O S  v . JO O N O O S .

7— D. C. C olom bo, 47,499.

Misjoinder of parties and causes of action—No ground for dismissed of action
—Amendment of pleadings—Action by administrator before grant of
letters—No justification for dismissal of action—Muslim deed of gift—
Reservation of life-interest—Intention to create gift under Roman-
Dutch law.
A  Court is not bound to dismiss an action on the ground of a 

misjoinder of parties and causes of action.
In such a case the Court may on application made and in the exercise 

of its discretion strike out one or more plaintiffs and give an opportunity 
for amendment of the pleadings, so as to make the plaint conform to the 
requirements of section 17 of the Civil Procedure Code.

Abraham Singho v. Jayaneris Singho (3 C. L. W. 53) not folowed.
Where an administrator, who had applied for letters of administration 

instituted an action before the grant of letters to him, the Court may 
postpone the hearing of the action pending the grant.

The Court would be justified in refusing to dismiss the action in such 
circumstances.

Silva v. Weerasuriya (10 N. L. R. 73) followed.
The failure to take out letters of administration is an irregularity 

which comes within the scope of section 36 of the Courts Ordinance 
and the respondent, who has obtained a decree, is entitled to claim the 
benefit of the section.

Where a Muslim donated property subject to the reservation of a life- 
interest in his favour and creating a fidei commissiim in favour of the 
children of the donee,

Held, that the donor intended to create and did in fact create a valid 
fidei commissum as known to the Roman-Dutch law.

Weerasekere v. Peiris (34 N. L. R. 281) followed.

TH IS  w as an action fo r  declaration of title to property bearing  

assessment No. 64 at Hulftsdorp street.

B y  deed P  1 o f Decem ber 8, 1894, Um m ukuludu U m m a gifted the 
property to M ahm ood Natchia reserving a life-interest in her favour
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and subject to a fidei com m issium . B y  deed P  2 of September, 1902, 
Mahm ood Natchia conveyed certain interests in the property to the 
defendant.

Um m ukuludu died intestate about 1897 and letters of administration 
w ere granted to the first plaintiff. Mahmood Natchia died intestate in June, 
1924, and letters of administration in respect of her intestate estate were  
granted to the second plaintiff on A p ril 23, 1934. This action w as institu
ted in January, 1932, asking for judgm ent declaring the first plaintiff 
entitled to the property as administrator of the estate of Um m ukuludu or 
in the alternative declaring the second plaintiff entitled to the property 
in his own behalf or as belonging to the estate of Mahmood Natchia. The 
plaintiff alleged that the Second plaintiff w as the husband and sole heir of 
Mahm ood Natchia and that he has applied for letters of administration to 
her estate in D. C. Colombo (Testy.) 5,967.

The defendant field answer pleading, inter alia, that there w as a mis
joinder of parties and causes of action and that plaintiffs could not main
tain the action.

On M arch 16, 1934, the case came up for trial and the District Judge 
held on the prelim inary issue that there was a misjoinder of plaintiffs 
and causes of action.

The plaintiff’s Counsel thereupon moved to delete the name of the 
first plaintiff and to proceed w ith the action as «jt the instance of the 
second plaintiff., The case was then postponed as the second plaintiff 
had not yet obtained letters of administration to the estate of Mahmood  

Natchia.

In  Novem ber, 1937, the case w as heard and judgm ent given in favour  

of the second plantiff.

C. Thiagalingwm  (w ith  him T. K . C urtis ) ,  for defendant, appellant.—  
There w as a m isjoinder of parties and of causes of action. T w o  persons 
claim ing on two contradictory titles cannot, in law , join in the same 
action against the same defendant. On this point alone the whole action 
should have been dismissed, and no opportunity should have been given  
to the second plaintiff to continue his action after the first plaintiff’s 
name w as deleted. Section 11 of the C ivil Procedure Code should be 
read w ith section 17. Section 18 is a correct corollary to section 17 
and enables a party to be struck out only where several plaintiffs have 
joined in the same action, and not w here different actions are embodied 
in the same plaint. The English rule is sim ilar to ours— Sm uruthw aite  
e t  al. v . H annay e t  a l .1 That case w as fo llowed here in D on Sim on  
A pp u h a m y e t  al. v. M arthelis R o s a * which, in turn, w as followed in 
■Sivakaminathan v. A n th o n y  e t  a l . '  and A braham  Singho v. Jayaneris 
Singho e t  al. *. In F ernando e t  al. v . F ern a n d o ", however, the case was 
remitted, but it w as left open to the defendant to raise the objection of 
m isjoinder in the trial Court. The fo llow ing authorities are also of 
assistance to the ap p e llan t:— M ulla’s C ode o f C ivil P rocedu re  (9th ed.) 
406 ; A li S erang e t  al. v . B ea d o n ' V arajlal B haishanker e t  al. v. Ramdat

> (1894) A. C. 494.
= (1906) 9 N . L . R . 68. 
a (1935) 3 C. L . W . 51.

' (1930) 3 C. L . II’ . 53.
«  (1937) 39 N . L . R. 145.
«  (1885) I  L . R. 11 Cal. 594.
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H orikrishna e t  a l .P e n i n s u l a r  &  O rien ta l S tea m  N aviga tion  C om pan y v .  
T sune K ijim a  e t  a l ’ ;  Ram  N arain  D u t v . A n n od a  P rosad  Josh i e t  a l . ’ ;  
Ettam an v. N arayanan e t  al. *.

A t  the date of his plaint, the second plaintiff had not been appointed  
administrator. H e cannot, therefore, claim  any rights as administrator 

in the present action.
The rights of parties must be determined as at the date of the action—  

section 42 of the C iv il Procedure C o d e ; S ilva v. N ona H a m in e ' ; 
P onnam m a v. W eera su r iy a * ; E m inona v. M oh id een  e t  a l .7; S ilv a  v . 
F ernando e t  al. ’ .

The deed P  1 does not create a valid  gift under M uslim  law — W eera -  
s ek er e  v . P eiris  Sultan v. P eiris  P onniah  e t  al. v . J am eel e t  al.11. P  1 
contemplates a gift in fu tu ro  not in  presen ti.

S. J. V . C helvanayagam  for second plaintiff, respondent.— The objection  
regarding the status of the second plaintiff should have been taken at the 
early  stages o f the case. N o  objection w as raised in the District Court 
that the second plaintiff had not obtained letters of administration  
at the date of the plaint. N o r is the objection taken in the petition of. 
appeal now — S tew ard  v. N orth  M etropolita n  R a ilw a y s11. Further, it is 
open to any one w ho has an interest in the property of a deceased to 
institute an action in respect o f such property. The fact that the 
respondent had not obtained letters w ou ld  not vitiate the action—  

A lagakaw andi v. M u ttu m a l11.

[W ueyewardene J. referred to T he A d m in istra tor-G en era l o f  B en ga l v. 
Lalit M ohan R o y  “.]

R. D. S eth n a  v. G race H e m in g w a y 15 is directly in point.

In  regard to the question of m isjoinder, section 36 of the Courts 

Ordinance can cure the irregularity, if any— A p p u h a m y v . B a n d a ” ; 
R up N arain -6. G apal D e v i 17; M ahant Ram dhan P u ri e t  al. v . C handhury  
L achm i Narain  The practice o f the Ceylon Courts has been not to 
dismiss the entire action fo r m isjoinder— Jayam aha e t al. v . S ingappu  
e t  a l ” ; M en ika  v. M en ika  e t  al.K; K anagasabapathy v . K anagasabai 
L on don  & L ancash ire F ire  Insurance Co. v . P. &  O. C om pan y e t  al.” ; 
Salim a B ibi e t  al. v . S h eik  M uham m ad e t  a l " ;  B eh a ri Lai e t  al. v . K od u  
R a m 11; A lagam m a e t al. v . M oham m adu e t  al.a. It m ay even be argued  
that there w as no m isjoinder. There is a distinction between conflict
ing plaims and contradictory claims— L ingam m al e t  al. v. Chinna  
V en k a ta m m a l" ; P au les A ppu h a m y v. T he A tto r n e y -G e n e r a l” ; Fakirapa

4 (1961) I .  L . R. 26, Bam. 259.
* (1895) A. C. 661.
3 (1887) I .  L . R. 14 Cal. 681.
4 (1938) 12 C. L . W. 152.
5 (1906) 10 N . L . R. 44.
4 (1908) 11 N . L. R. 211.
7 (1930) 1 T . L . R. 162.
» (1912) 15 N . L . R . 499.
• (1932) 34 N . L . R . 281.

10 (1933) 35 N . L . R. 57.
11 (1936) 38 N . L . R . 96.
14 (1886) 16 Q. B . P . 556.
14 (1920) 22 N . L . R. 111.

47 (1907) 3 B al.

14 (1908) 12 C. Jl\ N . 738.
43 (1914) I .  L . R . 33 Bom. 618.
44 (1922) 24 N .  L . R . 217.
47 L . R . (1909) 36 I .  A . 103 at p. I 
44 (1937) A . I .  R . 42.
44 (1910) 13 K .  I.. R . 348 at p . 350. 
44 (1923) 25 N .  L . R . 6.
44 (1923) 25 N .  L . R . 113.
44 (1914) 18 N .  L .  R . 15 at p. 20.
43 (1895) I .  L .  R . 18 AU . 131.
44 (1893) I .  L .  R .1 5  AU . 380.
44 (1917) 4 C. W. R . 73. f  ■
44 (1882)V. L .  R . 6}M ad. 239.

>. 286. •

21-
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v. R udrapa'; H aram oni D assi e t  al. v . H ari C h u m  C h ow d h ry '; M ru ty- 
u m jaya  e t  al. v . Janakamm a e t  al.*.

P  1 creates a valid gift. W eera sek ere  v. P eiris  (supra) would  be appli
cable. V ide also Ism ail v . M oham ed  ‘ and M uham m ad A bd ul Ghani 
e t al. v . Fdkhr Jahan B egam  e t  al.".

C. Thiagalingam , in reply.— A t  the date of the plaint, the plaintiff 
could not claim as administrator. This point is covered by  issue No. 11. 
It can also, being a pure point of law , be taken fo r the first time in appeal—  
F ernando v. A b e y a g o o n esek ere ’ ; N iles v . V elapp a  ’. To guide one in 
the construction of section 42 of the C ivil Procedure Code, T he K in g  v. 
The Justices o f  M id d les ex8 and Edward G arn ett v . W illiam  B ra d ley ' 
are of assistance. Indian cases should be read in the light of section 212 
of the Indian Succession Act. In  India, contradictory views have been 
taken, e.g., in S ethna v. H em ingw ay (supra) and in  re  Ramdas B rij 
G ovandas “.

Cur. adv. vult.
October 23, 1939. W ijeyew ardene J.—

This is an action fo r declaration of title to a property bearing assess
ment No. 64 at Hultsdorp street. B y  deed P  1 of Decem ber 8, 1894, 
one Um m ukuludu Um m a gifted the property to Mahmood Natchia, 
reserving a life  interest in her favour and subject to a fidei com m issum . 
B y  deed P  2 of September 30, 1902, Mahm ood Natchia conveyed certain 
interests in the property to the defendant.

Um m ukuludu Um m a died intestate about 1897 and letters of 
administration w ere  granted to the first plaintiff. Mahmood Natchia  
died intestate in June, 1924, and letters of administration in respect of 
her intestate estate w ere  granted to the second plaintiff on A p ril 23, 1934.

The present action w as instituted in January, 1932, asking for 
judgm ent declaring the first plaintiff entitled to the property as 
administrator of the estate of Um m ukuludu Um m a or “ in the alternative 
declaring the second plaintiff entitled to the property in his own behalf 
or as belonging to the estate of Mahmood Natchia The plaint alleged  
that the second plaintiff w as the husband and sole heir of Mahmood 
Natchia and that he has applied fo r letters of administration, to her 
estate in D. C., Colombo (Testam entary) 5,967. The action was pre
sum ably instituted by the plaintiffs claiming an alternative title in either 
o f them ow ing to the uncertainty which prevailed at least at the time 
of the institution of the action regarding the validity of Mohammedan  
deeds of gift subject to certain conditions and limitations.

The defendant filed answer pleading inter alia that there was a mis
joinder of parties and causes of action and that the plaintiffs could not 

therefore “ maintain this action ”.
On M arch 16, 1934, the case came up for trial before the then District 

Judge of Colombo, M r. O. L . de Kretser, when the defendant’s Counsel 
suggested the fo llow ing issue for decision as a prelim inary issue: —

Is there a m isjoinder of plaintiffs and of causes of action?
1 (1891) J. TJ. R . 16 Bom. 119. 8 (1931) 34 N . L . R . 160 at p . 163.
‘  (1895) I .  L . R . 22 Cal. 833. 7 (1937) 39 N .  L . R . 145.
5 (1903) 1. L . R . 2 « M ad. 647. 8 (1831) 2 B . &  Ad. 818 a lp .  821.
* (1933) 13 G .4j. Bee. 105. 8 (1878) 3 A . C. 944 at p. 950.
8 (1922) I .  Jj. R . W a r . 301. 18 (1885) I .  L . R . 10 Bom. 107.
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The District Judge answered the issue in the affirmative and the 
plaintiff’s Counsel m oved to  delete the nam e o f the first plaintiff and to 
proceed w ith  the action as at the instance o f the second plaintiff. The  
Judge thereupon dismissed the first plaintiff’s action and fram ed a  
num ber o f issues suggested b y  the Counsel fo r  the second plaintiff and  
the defendant. The case w as how ever postponed as the second plaintiff 
had not obtained at that time the letters o f administration to the estate 
of Mahm ood Nacthia.

The case came up fo r hearing ultim ately before another District Judge  
of Colom bo w ho delivered his judgm ent in Novem ber, 1937, in favour of 
the second plaintiff. The present appeal is preferred  by  the defendant 
against that judgm ent.

In  arguing the appeal before us the appellant’s Counsel raised the 

fo llow ing points:—

(1 ) The action should have been dismissed as there w as a m isjoinder of
parties and o f causes o f action.

(2 ) A s  the second plaintiff had not obtained letters o f administration
at the time he filed the plaint, the action should have been  

dismissed in v iew  of the District Judge’s finding that the second 
plaintiff w as not an heir o f the estate of M ahm ood  
Natchia.

(3 ) The deed of gift P  1 w as invalid and that the property d id  not
therefore belong to the estate of M ahm ood Natchia.

(4 ) The defendant became the absolute ow ner of the property under
P  2.

In  support of his first contention the appellant’s Counsel^ argued that 
the order of the District Judge dated M arch  16, 1934, w as bad in so fa r  
as it allowed the second plaintiff to proceed w ith  the action and there w as  
no provision in the Code which enabled the Judge to strike out the 
name o f one plaintiff and perm it the action to proceed in the nam e o f the 
second plaintiff, as in this case there w as not only a m isjoinder of parties 
but also a m isjoinder of causes of action. H e relied strongly on section 17 
of the C ivil Procedure Code and a decision o f this Court (A bra h a m  Sirtgho 
v. Jayaneris Singho, Suprem e Court Minutes, M arch  6, 1930) reported in 
(1935) 3 C ey lo n  L aw  W e e k ly  53.

N o w  section 17 of the C iv il Procedure Code enacts: —

“ Nothing in this Ordinance shall be deemed to enable plaintiffs 
to join in respect o f distinct causes o f action ”.

I  am unable to agree that this enactment compels a Court to dismiss 
an action fo r m isjoinder of parties and o f causes of action. 
I  do not think w e  are compelled by  any other provision of the C iv il 
Procedure Code to read into this particular enactment anything more 
than it states. A ll  that the section states is that the plaintiffs should  
not jo in  in respect of distinct causes o f action. I  do not see any reason  
w hy a Court should not, on an application m ade to it, exercise its 
discretion and strike out one or m ore o f the plaintiffs so as to make the 
plaint conform to the provisions o f sections 17. In  Jayam aha e t  al. v . 
Singappu e t a l .1 Hutchinson C.J. said— “ The first plaintiff’s cause o f

> (1910) 13 N . L . ft. 348. *
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action is for trespass on portions of his land A, and he has nothing to do 
with B. The second plaintiff’s is for trespass on his land B , and he has 
nothing to do w ith  A . It is true that all the defendants w ho filed answer 
claim ultimately from  the sannas; but the claims of the plaintiffo are  
for distinct causes of action, and ought not to have been joined. See 
Section 17 of the C ivil Procedure Code. Their Counsel says that he is 
w illing  that the second plaintiff and his claim should be struck out. 
But there w as no application by  either party to strike him  out; and 
section 18 does not em power the District Court to do so without an 
application; and I think that w e  have no power to do it n o w ” . The  
order m ade by  Hutchinson C.J. w ith  the concurrence of van Langenberg  
A.J. w as to the effect , that the case should be sent back to the District 
Court fo r the consideration of an application to strike out one of the 
plaintiffs and that the District Judge should deal w ith  it on such terms 
as to costs, amendment of pleadings, if necessary, and otherwise as he 
thought fit and if he acceded to it he should proceed w ith the trial of the 
other issues.

In  L ondon  & Lancashire F ire Insurance Co. v . P. & O. Com pany e t  a l\  
de Sam payo J. who w as of opinion that there was a misjoinder of parties 
and of causes of action said that he w ould  send the case back for trial 
of the first cause of action excluding the second cause of action: In  
A lagam m a v. M oham adu3 Shaw  and de Sampayo JJ. held that neither 
section 17 nor any other provision of the C ivil Procedure Code necessitated 
the dismissal of an action in all cases where there has been a misjoinder 
of parties and causes of action. D e Sam payo J. further observed in the 
course of his judgm ent:— “ Section 17 of the Code is one of a num ber of 
sections concerned w ith  the fram ing of an action, and it is obvious from  
the whole set of provisions' that the intention of the Code is not to make 
technical defects w holly  to defeat an action but to facilitate the correct
ing of such defects in order that the Court m ay once and fo r all adjudicate 
on the merits of the case. Section 93 gives to the Court w ide powers of 
amendment, and I think the District Judge should have exercised those 
powers in this case. It is not as if the plaintiff had not moved him to do 
so, for it appears that when the legal issue on the objection in question 
w as discussed by both sides, Counsel for the plaintiffs intimated to the 
Court that he was prepared to strike off from  the record the first, second, 
and third plaintiffs and their particular claims ”.

In this connection reference m ay also be m ade to M enika v. M enika  ’; 
KanagaSabapathy v. K a n a g a s a b a ia n d  Fernando v. F ern a n d o ’ .

Section 17 of our Code corresponds to section 31 of the Indian Code of 
Civil Procedure, 1882, and under that section it w as held in Behari Lai 
and another v. K od u  R a m ’  that where a suit was bad for m isjoinder of 
plaintiffs and causes of action it was not proper to dismiss the suit without 
giving the plaintiff an opportunity of amendment.

I regret I  am unable to assent to the v iew  expressed in 3 C ey lon  Law  
W ee k ly  53 and I hold that the first point raised by  the appellant fails.

The second point ’ urged on behalf of the appellant is that the claim  
o f  the second plaintiff is preferred as an heir and as administrator of the

1 (1914) 18. N . L . S ' 15. 4 (1923) 25 N .  L .  B , 173.
* (1917) 4 C. W . R . 73. ‘ (1937) 39 N .  L . R . 145.
» (1923) 25 N .  L .  R .$ .  ’  (1893) 15 AU. 381.
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estate o f Mahm ood Natchia and that as the District Judge has found  
against the second plaintiff’s claim as an heir there rem aind only his 
claim as administrator which should have been dismissed as he obtained  
the letters of administration about two years after the institution of the 
action. I f  the appellant intended to urge this argum ent in the low er  
Court, no explanation is forthcom ing as to his fa ilu re  to m ake his position 
clear at least on M arch  16, 1934, w hen  the District Judge decided the 
prelim inary issue regarding the m isjoinder of plaintiffs and of causes of 
action. H ad  he done so, it w ou ld  have been open to the second plaintiff 
to w ithdraw  his action and file a fresh action im m ediately after he  
obtained the letters of administration on A p ril 23, 1934, and before the 
exp iry  o f ten years from  the death of M ahm ood Natch ia in June, 1924. 
I f  the appe llan t’s contention is now  upheld and the plaintiff is compelled  
to file a fresh action it w ill be open to the defendant to plead against him  
that he has obtained title by  prescriptive possession. There appears 
to be some ground for the complaint of the Counsel fo r the respondent 
that this point has been taken fo r the first time at the hearing before us 
and if the point is now upheld his client w ill be seriously prejudiced. 
Though the learned District Judge has dealt w ith  the various matters 
in dispute argued before him in a very  fu ll and w e ll considered judgm ent, 
he has m ade no reference whatever to this point. It is no doubt just 
possible that the District Judge m ay have forgotten to consider this 
argum ent thought it w as urged before him, but in that case I should have  
expected the appellant to raise this point in the petition o f appeal in 
which he has raised specifically various other points of law . The petition 
of appeal in fact makes no reference w hatever to this point. The  
learned Counsel for the respondent has referred us to S tew ard  v. N orth  
M etropolita n  T ram w ays C o .1 and pleaded that the appellant should not 
be allowed to urge this objection at this stage of the proceedings.

There is no direct authority in our L a w  Reports on the question  
w hether the plaintiff w ho w as not an adm inistrator at the time of filing  
the plaint but obtained the letters of administration pending the action 
could obtain a decree in his favour. But there are decisions w hich  tend 
to show that a Court of law  should refuse to dismiss an action in circum
stances sim ilar to those which have arisen in this case. In  Silva v. 
W eera su r iy a ! an adm inistrator instituted an action in respect of a 
property which w as not mentioned in the inventory and the value of 
which had not been included in the sum on w h ich  stamp duty had been  
paid in the testamentary proceedings. Hutchinson C.J. said that if  an 
application w as m ade even in the A ppea l Court, the case w ou ld  not 
have been dismissed but remitted to the low er Court to enable the 
plaintiff to get the letters o f administration du ly  stamped, and W endt J. 
w ent further and expressed his v iew  that the Judge of the low er Court 
should not have dismissed the action in any event but adjourned the 
trial in order to enable the plaintiff to get his letters du ly  stamped. 
In  K anappa C h e tty  v . K an appa  C h etty  * the plaintiff appears to have  
claimed as an adopted heir of a deceased person whose estate w as not 
adm inistered and this Court sent the case back to the District Court

'  (1886) 16 Q. B . D . 556. • 1 (1906) 10 N .  I& R . 73.
3 (1908) 2 S . C. Decisions. 40.

11-----J.N.B 17627 (5/62)
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with a direction that further proceedings should be stayed to enable the 
plaintiff to get the letters of administration w ithin a reasonable time 
and that on the plaintiff being appointed as administrator he should 
in  that capacity  be substituted as plaintiff and allowed to proceed w ith  
the action. Section 42 of our Code of C ivil Procedure corresponds to 
section 50 (4 ) of the Indian Code of C ivil Procedure, 1882, and order 7, 
ru le 4, of the Indian Code of C ivil Procedure, 1908, while section 547 
of our Code so fa r  as it is material for the consideration of the present 
question is somewhat sim ilar to section 190 of the Succession Act. In  
S ethna v. H em in g w a y1 Scott C.J w hile  holding that the plaintiff who  
sued as administratrix before obtaining the letters of administration 
should be allowed to retain the benefit of a decree entered in her favour 
after obtaining the letters of administration, said— “The plaint w as  
defective in that it did not show that the plaintiff had obtained letters of 
administration and it should on that account have been rejected on 
presentation.

The plaintiff however obtained letters of administration on October 
31, 1913, a fortnight before the hearing, and the hearing w as allowed to 
proceed. A  decree w as passed for the plaintiff declaring that the 
Rs. 10,000 in question form ed part of the estate of the deceased and that 
the plaintiff w as entitled to the same. This was not contrary to section 
190 of the Succession Act as rem arked by  the learned Judge. The only  
tenable technical objection w as to the institution of the suit before the 
plaintiff had an existing interest in the subject-matter. That point, 
however, if it had been taken and had resulted in the rejection of the suit 
at the hearing, would  have only led to a waste of time and costs without 
benefiting the defendants, fo r a fresh suit w ou ld  immediately have been  
brought by the administratrix’’.

M oreover, I think that in all the circumstances of this case the 
respondent is entitled to claim with regard to this contention the benefit 
of the provisions of section 36 of the Courts Ordinance which enacts that 
“ no judgm ent or order pronounced by any Court shall on appeal or 
revision be reversed, altered or amended on account of any error, defect 
or irregularity which shall not have prejudiced the substantial rights of 
either party ”.

I  hold therefore that the decree obtained by  the plaintiff cannot be  
attacked on the ground that he w as not a duly appointed administrator 
at the time pi institution of the action.

The third point involves a determination of the law  which governs 
M uslim  deed of gifts. The ru ling authority on this question is W eera sek ere  
v . P eiris  ’ in which the P rivy  Council considered the validity of a deed of 
gift executed by  one M uslim  in favour of another. The deed purported  
to transfer the property as “ a gift inter v ivos  absolute and irrevocable ” 
subject to—

(a ) a reservation to the donor of the right of taking and enjoying the
rents and income of the property ;

(b )  a burden of fidei com m issu m ;
(c ) a right in the donor to revoke the-gift.

1 (1914) 38 Bom. 618. * (1932) 34 xV. L . B . 281..
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In  v iew  of the elaborate argum ent addressed to us by  the appellant’s 
Counsel based on the alleged difficulty of seeing clearly  the principles of- 
law  enunciated by  the P riv y  Council, I  think it best to reproduce in  
ex ten so  the relevant passage from  that judgm ent: —

“ The conditions and restrictions mentioned in the deed are quite  
inconsistent w ith  a valid  gift inter v iv os  according to the Moham m edan  
law , for, by the deed, the father reserved to him self the right to 
cancel and revoke the so-called gift, as if the deed had not been  
executed, and to deal w ith  the premises as he thought f i t ; he reserved  
to him self the rents and profits of the premises during his lifetime, 
and it was only after his death that the premises w ere  to go to and be  

possessed by  the son.

In  their Lordships’ opinion a ll the terms of the deed must be taken  
into consideration w hen  construing the deed, and it seems clear to 
their Lordships that it w as never intended that the father should part 
with the property in or the possession of the premises during his life 
time, or that the son should have any control over or possession of the 
premises during his father’s lifetime. In  other w ords it w as not 
intended that there should be a valid  gift as understood in the 

M oham m edan law .

The deed further provided (am ong other things) that after the father’s 
death, the son should not sell, m ortgage or alienate the premises or any  

part thereof . . . .
It w as not disputed that the last-mentioned provisions constituted a 

fid ei com m issum , according to Rom an-Dutch law , but, as already  
stated, it w as contended, on behalf of the respondent, that inasmuch  
as the terms o f the first part of the deed purported to constitute a  gift  
in ter  v iv os  between Muslim s, the M oham m edan la w  must be applied  
thereto and as possession o f the premises w as  not taken by  the son 
during the father’s life, the gift w as invalid  and the fidei com m issu m  
w hich  w as based on it, also failed.

Their Lordships are not ab le to adopt this contention o f the 
respondent, and upon the true construction of the deed, having regard  
to all its terms, they are of opinion that the father did not intend 
to m ake the son such a gift in ter  v iv o s  as is recognised in M oham m edan  
law  as necessitating the donee taking possession of the subject-m atter 
during the lifetim e o f the donor, but that the father intended to create 
and that he did create a valid  fidei com m issu m  such as is recognized  
by  the Rom an-Dutch law .”

I f  I m ay say so, I do not see any difficulty in ascertaining the principles 
of law  laid dow n in that judgm ent. N o r am I able to hold, in v iew  o f that 
decision, that deed P  1 which has to be constructed in this case should not 
be regarded as governed by  the Rom an-Dutch law . The deed P  I is a  
deed of gift between M uslim s subject to a reservation o f a life-interest 
in favour of the donor and creating a fidei com m issu m  in favour o f the 
children o f the donee. I  am  unable to see any indication in the deed of 
the donor’s intention to make a gift in ter  v iv o s  as know n  to the M uslim  
law  and I have no doubt that the donee intended to create and did in fact 
create a valid  fidei com m issu m  as known to the Rom an-Dutch law
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The argument of the appellant’s Counsel appeared to me to be an invita
tion to us to whittle aw ay the effect of the P rivy  Council decision by  
endeavouring to ignore the plain meaning , of that judgm ent and decide 
the present case according to the view  of law  expressed in the decision
reported in 32 N ew  Law  R eports  176 which was the very judgment
overruled by the P rivy  Council. There are three reported cases in  
which this Court had to consider the validity of Muslim  deeds of gift 
subsequent to the P rivy  Council decision. In  Sultan v. P e ir is 1 and
in Ponniah v. Jam al', this Court held that the validity of deeds of gift
in those cases should be decided according to the M uslim  law  and not the 
Rom an-Dutch law . It is possible to distinguish these cases from the 
P rivy  Council case as the learned Judges w ho decided those cases .pointed 
out that the deeds themselves gave a clear indication of the donor’s inten
tion that the deeds should have “ the character of a deed of gift under the 
M uslim  law  ” . It is however not possible to reconcile some of the views 
expressed in the two subsequent decisions of this Court mentioned above 
w ith  the ru ling of the P rivy  Council but in spite of these view s I am  
bound to fo llow  the decision of the P rivy  Council. In  K alenderum m a v. 
M a rik a r3 this Court fo llowed the P rivy  Council decision and held that a 
M uslim  deed of gift reserving a life-interest in favour of the donor was  
not governed by  the M uslim  law  and the deed w as valid according to the 
Rom an-Dutch law .

I hold that the deed P  1 is a va lid  deed of gift and that effect should be 
given to the fidei com m issum  created by it.

W ith  regard to the fourth point the appellant’s Counsel argues that by  
deed P  2 Mahm ood Natchia purported to convey the entire property  
and that even if Mahm ood Natchia held the property subject to a fidei 
com m issum , the defendant became the absolute owner of the property 
on her death without leaving any fiduciary heirs. A n  examination of P  2 
shows that there is no foundation whatever for this argument as by  that 
deed Mahm ood Natchia conveyed for a sum of Rs. 250 only her “ life  
rent or possessory interest ” in the property.

I  w ou ld  therefore dismiss the appeal w ith  costs.

M o seley  A.C.J.— I  agree. A p p ea l dism issed.


