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Present: W o o d R e n t o n J . ms. 
A I Y A M P I L L A I v. V A I R A V A N A T H A K U R R U K E L et al. 

21 and 22—G. R. Jaffna, 9,479. 

Action to recover damages done by several dogs-—One action against all the 
owners of dogs—Misjoinder—Civil Procedure Code, s. 14. 

Plaintiff brought th i s act ion to recover the* value of 24 sheep 
which, he. alleged, were ki l led a t the same t ime b y several dogs 
owned (not jointly) b y various persons, and joined the several 
owners as defendants in this action. 

Held, tha t the defendants should not have been sued in one 
action. 

" | ^ H E facts appear from t h e j u d g m e n t . 

Wadsworth, for first de fendant , appe l lant , in appeal N o . 2 1 . — T h e 
d e f e n d a n t s should n o t h a v e b e e n jo ined in o n e act ion . T h e y were 
a d m i t t e d l y no t joint owners of t h e dogs . T h e c a u s e of act ion i s 
n o t one and t h e s a m e aga ins t all t h e d e f e n d a n t s . (Appuhami v. 
Marthelis,1 Sadler v. Great Western Railway Company.2) T h e case 
relied on by t h e Commiss ion er of R e q u e s t s (Go&neratna v. Porolis 3) 
does no t dec ide this point . 

Balasingham, for t h e second a n d third d e f e n d a n t s , appe l lan t s , in 
appeal N o . 2 2 , took t h e s a m e object ion . 

Arulanandam, for t h e plaintiff, r e s p o n d e n t . — T h e object ion w a s n o t 
t a k e n a t t h e proper t i m e — w h e n t h e i s s u e s w e r e f ramed . I t w o u l d 
n o t b e poss ib le t o apport ion t h e l iabi l i ty if t h e d e f e n d a n t s w e r e t o 
be s u e d in separate ac t ions . T h a t w a s w h y in Gooneratna v. Porolis3 

the de fendants were a l lowed to be s u e d together . 

February 2 1 , 1913 . WOOD RENTON J . — 

This appeal , and t h e all ied appea l N o . 2 2 , C. R . Jaffna, N o . 9 , 4 7 9 , 
arise out of a n act ion in s t i tu ted b y t h e plaintiff aga ins t t h e first, 
s econd , and third de fendants for t h e v a l u e of 2 4 s h e e p a l leged t o 
h a v e b e e n ki l led by t h e d e f e n d a n t s ' dogs , and for d a m a g e c a u s e d 
to t h e plaintiff by not be ing able t o m a n u r e h i s fields after t h e d e a t h 
of t h e sheep . T h e first de fendant filed one answer . T h e s e c o n d 
a n d third de fendants filed another . T h e s e c o n d and third 
de fendant s in their answer took t h e po in t t h a t t h e y and t h e first 

1 (1906) 9 N. L. B. 68. * (1896) A. C. 460. 
3 (1899) 4 N. L. B. 318. 
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defendant could not be sued together , inasmuch as the plaintiff's 
cause of act ion against each of t h e m w a s different. T h e case w e n t 
t o trial, however , solely on the mer i t s . B u t the defendants ' counse l 
returned t o the charge on their point of law in their closing argu­
m e n t s . T h e learned Commiss ioner of R e q u e s t s he ld that t h e three 
defendants had b e e n properly sued together, inasmuch as their dogs 
h a d trespassed jointly, and he g a v e j u d g m e n t in favour of the 
plaintiff against each of t h e m on t h e f a c t s . . T h e Supreme Court gave 
l eave to appeal in e a c h case on t h e facts , and t h e defendants h a v e 
appealed also on t h e l aw . There is n o n e e d t o consider the evidence , 
for I have c o m e t o t h e conclus ion t h a t the appeals m u s t be al lowed 
o n t h e law. T h e Commiss ioner of R e q u e s t s regarded Gooneratna v. 
Poroli8 1 as an authority in favour of his decis ion on the point of l aw 
involved in this case . T h e only point there , however , w a s t h e 
principle of the apport ionment of damages done by cat t le belonging 
to several owners . N o objection to the const i tut ion of the act ion 
w a s taken either in the Distr ict Court or in appeal . I n Appuhami 
v. Marthelis 2 I had occasion t o e x a m i n e the authorit ies in regard t o 
the joinder of causes of act ion under t h e Civil Procedure Code. I n 
"section 14 of t h e Code t h e words " in respect of the s a m e cause of 
ac t ion ',' p lace t h e l a w of Cey lon in th i s mat ter precisely o n t h e s a m e 
footing as t h a t on w h i c h the E n g l i s h pract ice stood before the 
subst i tut ion o f the word " transact ion " for the expression " cause 
of act ion " in t h e corresponding E n g l i s h rule. The case of Sadler v. 
Great Western- Railway Company,3 m a k e s i t quite clear that , under 
c i rcumstances s u c h as w e h a v e here to deal w i th , there is a separate 
c a u s e of act ion as against each defendant . I n the more recent case 
of Bullock v. London General Omnibus Company* i t i s pointed out 
t h a t the subst i tut ion in t h e E n g l i s h rule of the t erm " transact ion " 
for '' c a u s e of act ion '' h a s a lone m a d e it poss ible to jo in de fendants 
in such cases as t h e present . T h e respondent ' s counsel contended 
t h a t t h e object ion in the present case had been taken too late , and 
could not be g iven effect to . I do not think that that argument 
can s tand. T h e object ion in quest ion w a s raised in t h e answer of 
t w o of t h e defendants , and the third is equal ly ent i t led to t h e benefit 
of it . N o doubt an i ssue should h a v e been framed on t h e point . 
B u t there i s n o ev idence o n t h e record of any intent ion o n t h e part 
of t h e defendants t o abandon it . On the contrary, it w a s express ly 
relied upon in t h e concluding argument , a n d is dea l t w i t h at l ength 
by the Commiss ioner of R e q u e s t s . 

I s e t aside the decree under appeal , and direct that the plaintiff's 
act ion be d ismissed w i t h t h e costs of t h e act ion and of the appeal . 
T h e plaintiff's right t o proceed against the first defendant separate ly , 
if h e is so advised, is reserved. 

Appeals allowed. 
1 (1899) 4 N . L. i t . 318. s (1896) A. C. 450. 
2 (1906) 9 N. L. R. 68. * (1907) 1 K. B. 264. 


