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1971 Present:  S a m eraw ick ra m e, J.

W . D . A . P E R E R A ,  P e t it io n e r , and W . G O N A D U W A , R e s p o n d e n t

S. G. 679/69— Application in Bevision and/or Beslitviio in Integrum 
in C. B . Colombo, 97044

Civil Procedure—Postponement—Agreement to pre-pay costs before a certain dale, 
which was a'public holiday— Payment made into Court on the day after the 
holiday— Effect.

Defendant’s application for postponement was allowed upon the following 
term s:—

"  Trial refixed for 11.9.69. Defendant to pre-pay Rs. 75 before 11.9.09. 
I f  not so paid, o f consent judgment for plaintiff as prayed for. ”
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The defendant tendered the money in Court on 11th September 1969, and 
submitted that ho was unable to pay the money on the previous day bccauso it 
was a Poya holiday.

Held, that the undertaking to pay costs simpliciter did not imply payment 
into Court. Accordingly, the failure to make payment on 10th September 
1969 brought into operation tho consequenco provided for in the agreement.

.A P P L I C A T I O N  in  r e v is io n  a n d /o r  restitutio in integrum in  r e s p e c t  
o f  an  o r d e r  o f  th e  C o u r t  o f  R e q u e s ts , C o lo m b o .

N . R . M . Daluwalte, w ith  S. D. Jayaivardena a n d  George Perera, f o r  
th e  d e fe n d a n t-p e t it io n e r .

A . Sivagurunathan, f o r  th e  p la in tiff-resp on d en t.

Cur. adv. vult.

M a y  5, 1971. Samerawickkame, J .—

T h is  is  a n  a p p lic a t io n  b y  w a y  o f  r e v is io n  t o  se t as id e  a co n s e n t  o r d e r  
e n te r in g  ju d g m e n t  f o r  th e  p la in tiff.

O n  2 5 th  J u ly , 1969 , th e  d e fe n d a n t m o v e d  fo r  a p o s tp o n e m e n t  o f  th e  
tria l a n d  th e  lea rn ed  C om m ission er o f  R e q u e s ts  a llo w e d  a  p o s tp o n e m e n t  
an d  re fix e d  tr ia l f o r  l l t l i  S ep tem b er, 1969. T h e  re co rd  rea d s  :

“ T r ia l r e fix e d  fo r  11 .9 .69 . D e fe n d a n t  to  p r e -p a y  R s . 75 b e fo r e  
1 1 .9 .6 9 . I f  n o t  so  p a id , o f  c o n se n t ju d g m e n t  fo r  p la in t if f  a s  p r a y e d  
fo r . ”

10 th  S ep tem b er , 1969 , w as a P o y a  h o lid a y . T h e  d e fe n d a n t  fa i le d  to  
m a k e  p a y m e n t  b e fo r e  11 .9 .69  an d  lie  te n d e re d  th e  m o n e y  in  C o u r t  o n  
11 .9 .69  a n d  su b m itte d  th a t  h e w as u n a b le  to  p a y  th e  m o n e y  o n  th o  
p r e v io u s  d a y  b e c a u se  i t  w as a  P o y a  d a y . L e a rn e d  co u n se l fo r  th e  
p e t it io n e r  relied  o n  th e  case o f  Madan Gopal v. Rail is h I n  th a t  ca se  th e  
C ou rt g ra n te d  a  p o s tp o n e m e n t  on  19 th  D e ce m b e r  a n d  o r d e re d  th a t  th e  
p la in t iff  sh o u ld  p a y  a su m  o f  R s . 500 as  co s ts  b y  th e  en d  o f  th e  m o n th  a n d  
th a t  in  d e fa u lt  o f  p a y m e n t  w ith in  th a t  t im e  th e su it  s h o u ld  s ta n d  
d ism issed . 3 0 th  a n d  31 st D e ce m b e r  a n d  1st J a n u a ry  w ere  p u b l ic  
Jioliclays a n d  th e  p la in t if f  sou g h t to  te n d e r  th e  m o n e y  o n  th e  2 n d  o f  
J a n u a ry . I t  w as h e ld  th a t  th e  o rd e r  o f  th e  C o u rt  w as a m b ig u o u s  a n d  
th a t  th e re fo re  su ch  c o n s tr u c t io n  m u st b e  g iv e n  to  th e  o r d e r  as w o u ld  
cau se  th e  least p r e ju d ic e  o r  h arm  to  a lit ig a n t o r  a p erson  a ffe c te d  b y  th e  
o rd e r . I t  w as th e r e fo re  h e ld  th at th e  p a y m e n t  o n  2 n d  J a n u a r y  w a s in  
term s o f  th e  o rd er . T h e  o r d e r  in th e  p resen t m a tte r  h o w e v e r , is b y  n o  
m ean s a m b ig u o u s  a n d  is d e fin ite  a n d  s ta te d  th a t  co s ts  s h o u ld  b e  p a id  
b e fo re  11 .9 .69 . M o re o v e r , in Simon Singho v. William Appuhamy 2 th e
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a g r e e m e n t  w as th a t  costs  sh ou ld  b e  p a id  b e fo r e  20t'n  J u ly  w h ich  w a s  a  
S u n d a y . B e r tra m , C .J . sta ted  th a t  a  p e rso n  is re lie v e d  fro m  r e sp o n s ib ility  
t o  m a k e  a  p a y m e n t  in  th e  n a tu re  o f  a  ju d ic ia l  a c t  o n  a  S u n d a y . A n  
u n d e r ta k in g  to  p a y  costs simpliciter d o e s  n o t  im p ly  p a y m e n t in to  C o u r t . 
H e  a c c o r d in g ly  h e ld  th a t th e  fa ilu re  t o  m a k e  p a y m e n t  o n  2 0 th  J u ly  
b r o u g h t  in t o  o p e ra t io n  th e  co n s e q u e n ce  p r o v id e d  f o r  in th e a g re e m e n t. 
I  a m  th e r e fo r e  o f  th e v ie w  th a t  n o  g r o u n d  h a s  b e e n  m a d e  o u t  fo r  t h e  
in te r v e n t io n  o f  th is  C ou rt. T h e  a p p lic a t io n  is  d ism issed  w ith  costs .

Application dismissed.


