
230 The Attorney-General and V alliyamma Atchie.

P resen t: H ow ard  C .J . and W ijeyew arden e J .

T H E  ATTO RN EY - G E N E R A L , Appellant, and Y  A L L IY A M M A  
A T C H IE , Respondent.

51— D . C. (In ty ) Colom bo, 10.

Estate Duty—Joint property of a Hindu family—Right of appeal from decision
of Commissioner—Decision of Board of Review under Income Tax
Ordinance—No estoppel by res judicata—Estate Duty Ordinance,
No. 1 of 1988, ss. 34 and 73.

An appeal lies under section 34 of the Estate Duty Ordinance from a 
decision of the Commissioner under section 73 of the Ordinance as to 
whether the property left by a deceased person is the joint property of a 
Hindu undivided family.

The decision of the Board of Review on an appeal under section 70 of 
the Income Tax Ordinance is not res judicata in respect of a matter 
that arises for decision under section 73 of the Estate Duty Ordinance.

AP P E A L  from  a judgm ent o f the District Judge of Colombo. The 
facts appear from the argument.

H . H . Basnayake, C .C . (with him  W alter Jayawardene, C .C .) , for the 
Attorney-General, appellant.— The decision of the Commissioner of 
Estate D uty under section 73 of the Estate D uty Ordinance (Cap. 187), as- 
amended by section 5 of Ordinance No. 76 of 1938, is not a matter which 
is subject to appeal to the D istrict Court. The finding of the Com ­
missioner that the Ceylon estate of the deceased in this case was not 
joint property of a H indu undivided fam ily is final and conclusive and 
cannot be questioned by the D istrict Court. Section 34 which enables 
appeals to the District Court relates to appeals from assessments m ade 
by an assessor. The Commissioner does not make any assessments. 
This becom es clear when that section is read in conjunction with sections 
29, 32, 37, 38 and 39. Section 34 does not give a right of appeal from a 
decision of. the Commissioner under section 73. The Commissioner 
performs an administrative, and not a judicial function under section 73. 
D ankotuw a E sta tes C o ., L td . v . The Tea Controller1;  Shell Co. of Australia v . 
Federal Com m issioner of Taxation2. The words “  proved to the satisfac­
tion of the Commissioner ”  have a conclusive effect— Murugappa C h etty  
v . The Com m issioner o f S tam ps3; Liversidge v . Anderson et al4; Point 
of A yr  Collieries, L td . v .  L loyd -G eorge5; Carltons, L td . v .  Com m issioner  

.o f  W orks et al.° W ijeyesek ere  v .F e s t i n g 7; B am asam y Chettiar v . The  
A ttorn ey-G en era l8.

I f  the decision of the Commissioner of Estate D uty under section 7S 
of Cap. 187 is conclusive, estate duty becom es payable notwithstanding 
the foreign domicil o f the deceased— W inans v . A ttorn ey-G en eral9; 
B lackw ood v . The Q ueen10;  F reke v . Lord Carbery11;  D ulaney v . M erry & 
S on 12.

1 (1941) 42 N. L. R. 197.
2 L. R. (1931) A . C. 275 at 295.
3 (1922) 24 N. L. R. 231 at 234-5.
* L. R. (1942) 1 A. C. 206.
3 (1943) 2 E. A. R. 546.
* (1943) 2 A . E. R. 560.

7 L. R. (1919) A . C. 646 at 649.
8 (1937) 38 N. L. R. 313.
9 L. R. (1910) A . C. 27.

10 L. R. (1882-3) 8 A . C. 82.
11 L. R. (1873) 16 Eq. C. 461at 466-7-
12 L. R. (1901) IK . B. D. 536 at 540-1.
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The decision of the B oard o f R eview  of Incom e Tax that the estate 
o f  the deceased was not joint property of a H indu undivided fam ily 
for the purpose of section 20 (7) o f the Incom e Tax Ordinance (Cap. 188) 
operates as res judicata, as regards that point, for the purpose o f the 
present case also- The B oard o f R eview  constituted under section 10 
o f  the Incom e Tax Ordinance corresponds to the D istrict Court in section 
31  of the Estate D uty Ordinance. On both occasions the parties were 
the same, nam ely, the Crown on one side and the legal representative of 
the deceased on the other. See H oystea d  v . Com m issioner o f Taxation1;  
Spencer B ow er on R es Judicata (1924 ed.) pp. 13, 128-9, 124, 11; 
Sankaralint/a Nadar v . Com m issioner o f In com e Tax, Madras 2;  Guna- 
tilleke v . Fernando 3. The case o f Com m issioners, o f Inland R ev en u e  v . 
B eneath  4, which was eited on behalf of the respondent in the D istrict Court, 
is  not applicable because the decision in question in  that case was not one 
o f  a judicial tribunal and, further, was operative only for one year.

H . V . Perera., K .C .  (with him  N . Nadarajah, K .C . ,  and S . J . V . Chelva- 
nayagam ), for the plaintiff, respondent.— As regards the words “  proved 
to the satisfaction o f the Commissioner ”  in section 73 o f Cap. 187 they 
mean nothing m ore than “  proved before the Com m issioner ” . Similar 
words occur in m any sections, e .g . , sections 17, 18 and 20, and merely 
indicate the various functions of either the Com m issioner or the assessors. 
Section 73 m ust be read together with section 34. The Com m issioner’s 
decision can be reviewed in an appeal taken under section 34— The D uke  
o f  B eauford v . Crawshay s;  Saravanam uttu v . Chairman, Municipal 
Council, Colom bo

On the question of res judicata, the B oard o f R eview  under the Incom e 
Tax Ordinance is only a link in the administrative machinery and its 
decision does not involve any exercise o f judicial power— Shell Co. of 
Australia v . Federal C om m issioner o f Taxation 7. E ven  if the B oard of 
R eview  can be regarded as a Court its decision cannot operate as 
res judicata in the present case— Com m issioners o f  Inland R even u e  v . 
Bneatli (supra); B roken  H ill Proprietary C o .t L td . v . M unicipal Council of 
B rok en  H ill 8-

I I .  H .  Basnayake  in reply.— The words in section 73 o f Cap. 187 do not 
permit of any other body reviewing the finding o f the Com m issioner. 
Their effect is similar to that of the words in sections 6, 53 (1), 58 &c. 
The D uke o f Beaufort v . Crawshay (supra) is o f assistance to the appellant. 
See also The Queen v . Com m issioners for Special P urposes o f the In com e  
T ax \

Cur. adv. vu lt.
M ay 1, 1944. H o w ard  C .J .—

This is an appeal by the Attorney-G eneral from  an order o f the D istrict 
J  udge of Colombo h old ing : —

.(a) That an appeal lies under section 34 of the Estate D uty Ordinance 
from  a decision o f the Commissioner o f Estate D uty under 
section 73.

■* L. R. (1926) A . C. 155.
2 A . I . R. (1930) Mad. 209.
2 (1921) 22 N . L. R. 385 at 388.
* L. R. (1932) 2 K . B. 362.

8 L. R. (1888)

5 L. R. (1866) 1 C. P . 699 at 706. 
8 (1936) 38 N . L. R. 21 at 24.
7 L. R. (1931) A . C. 275 at 296.
8 L. R. (1926) A . C. 94.

21 Q. B. D. 313 at 319-
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(b) That the plaintiff is not estopped from giving or leading evidence
to the effect that the Ceylon estate of the deceased K .M .N .S .P . 
Natchiappa Chettiar referred to in the 1 assessment for estate 
duty dated M ay 12, 1941, is joint property o f a Hindu undivided 
family and of which the deceased was a member.

(c) That the decision of the Board of Review of Incom e Tax that the
property left by the deceased is not joint property does not 
operate as res judicata.

(d) That the plaintiff who is also an heir of the deceased is entitled"
to question the right of the testator to make the will she has 
proved and under which she has benefited.

In  this Court Mr. Basnayake, on behalf of the Attorney-General, has 
asked us to say that the learned Judge came to a wrong decision with 
regard to findings (a), (6) and (c). With regard to (a), section 73 of 
the Estate D uty Ordinance is worded as follow s: —

W here a member of a Hindu undivided family dies, .n o  estate 
duty shall be payable—

(a) on any movable property which is proved to the satisfaction
of the Commissioner to have been the joint property of that 
fam ily; or

(b) on any immovable property, where it is prove.d to the satisfaction
of the Commissioner that such property, if it had been move- 
able property, would have been the joint property of that 
fam ily .”

I t  is conceded by the respondent that the Commissioner was not satisfied 
that the property of the deceased was joint property of a H indu un­
divided family. In  those circumstances Mr. Basnayake contends that 
there is no appeal from  the decision of the Commissioner. To hold 
that the decision of the Commissioner under this provision can be made 
the subject of an appeal to the District Court would, in effect, substitute 
for the words “  proved to the satisfaction of the Commissioner ”  the 
words “  proved to the satisfaction of the District Court ” . In  support 
of this proposition Mr. Basnayake has cited the recent H ouse of Lords 
decision in Liversidge v . Sir John A nderson & another 1 in which it was 
held that, where the Secretary of State, acting in good faith under 
Reg. 18b of the D efence (General) Regulations, 1939, makes an order 
in which he recites that he has reasonable cause to believe a person to be 
of hostile associations and that by reason thereof it is necessary to exercise 
control over him and directs that that person be detained, a court of 
law cannot inquire whether in fact the Secretary of State had reasonable 
grounds for his belief. The matter is one for the executive discretion 
of the Secretary o f State. A t pages 219-220 in his judgment, Viscount 
Maugham stated as follow s: —

“  M y Lords, I  think we should approach the construction of R e­
gulation 18b of the D efence (General) Regulations, without any general 
presumption as to its meaning except the universal presumption, appli­
cable to Orders in Council and other like instruments, that, if there is a

1 (1942) 1 A. C. 206.
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reasonable doubt as to the m eaning of the words used, we should prefer 
a construction which will carry into effect the plain intention o f those 
responsible for the Order in Council rather than one which will defeat 
that intention. M y Lords, I  am not disposed to deny that, in the 
absence o f a context, the prima facie m eaning of such a phrase as ‘ if 
A . B . has reasonable cause to believe ’ a certain circumstances or thing, 
it should be construed as meaning, ‘ if, there is in fact reasonable cause 
for believing ’ that thing and if A . B . believes it. B ut I  am unable to 
take the view  that the words can only have that meaning. I t  seems 
to m e reasonably clear that, if  the thing to  be believed is something 
which is essentially one within the knowledge, of A . B . or one for the 
exercise o f his exclusive discretion, the words m ight well m ean if 
A . B . acting on what he thinks is reasonable cause (and, of course, 
acting in good faith) believes the thing in question.

H is Lordship then proceeds to detail a num ber of circum stances which
tend to support the latter conclusion, and states as fo llow s: —

“  A ny one of these various circum stances is sufficient to satisfy the 
first fact which the Secretary of State m ust believe, and I  do not 
doubt that a court could investigate the question whether there were 
grounds for a reasonable m an to believe som e at least o f those facts 
if they could be put before the Court. B u t then he m ust at the same 
time also believe something very different in it nature, nam ely, that 
by reason of the first fact, ‘ it is necessary to exercise control over ’ 
the person in question. To m y m ind this is so clearly a m atter for 
executive discretion and nothing else that I  cannot m yself believe that 
those responsible for the Order in Council, could have contem plated 
for a m om ent the possibility o f the action o f the Secretary of State 
being subject to the discussion, criticism  and control of a judge in a 
court of law. I f, then, in the present case the second requisite, as to 
the grounds on which the Secretary o f State can make his order for 
detention, is left to his sole discretion without appeal to a court, it 
necessarily follows that the same is true as to all the facts which • he 
m ust have reasonable cause to b e lieve .”

On page 221 H is Lordship also says: —

“  Thirdly, and this is o f even greater im portance, it is obvious that 
in m any cases he w ill be acting on inform ation of the m ost confidential 
character, which could not be com m unicated to the person detained 
or disclosed in court without the greatest risk of prejudicing the future 
efforts of the Secretary o f State in this and like matters for the defence 
of the realm. A  very little consideration will show that the power 
of the court (under s. 6  o f the A ct) to give directions for the hearing 
of proceedings in cam era  would not prevent confidential matters from  
leaking out, since such m atters w ould becom e known to the person 
detained and to a num ber of other persons. I t  seems to m e impossible 
for the court to com e to a conclusion adverse to the opinion o f the 
Secretary o f State in such a m atter. I t  is beyond dispute that he can 
decline to disclose the inform ation on  which he has acted on the ground 
that to do so would be contrary to the public interest, and that this 
privilege o f the Crown cannot be disputed. I t  is not ad rem  on the
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question of construction to say in reply to this argument that there 
are cases in  which the Secretary of State could answer the attack 
on the validity of the order for detention without raising the point of 
privilege. I t  is sufficient to say that there must be a large number 
of cases in which the information on which the Secretary o f State 
is likely to act will be of a very confidential nature. That must have 
been plain to those responsible in advising H is M ajesty in regard to  
the Order in Council, and it constitutes, in m y opinion, a very cogent 
reason for thinking that the words under discussion cannot be read aa 
meaning that tjie existence of “  reasonable cause ’ is one which may be 
discussed in a court which has not the power of eliciting the facts which 
in the opinion of the Secretary of State amount to “  reasonable cause’ . ”

Finally, H is Lordship states that the objections to an appeal in a case 
of m ere suspicion and in tim e of war are not far to seek, but, however 
that m ay be, an application to the H igh Court, with power to the Judge 
to review the action of the Secretary of State, seems to be completely 
inadmissible and he was unable to see that the words of the regulation 
in any way justify the conclusion that such a procedure was contemplated. 
A  careful perusal of the judgment of Viscount Maugham and of their 
other Lordships, who share his view, indicates that the extraordinary 
and abnormal conditions arising from the war demanded that, in the 
interests of the safety of the realm, the Secretary of State should have 
the sole discretion to decide as to whether there is reasonable cause 
for believing that a person has hostile associations and that by reason 
thereof it is necessary to exercise control over him. The matter was 
one for executive discretion and their Lordships could not believe that 
those responsible for the Order in Council could have contemplated 
for a m om ent the possibility of the action of the Secretary of State 
being subject to the discussion, criticism and control of a judge in a 
court of law. The majority of their Lordships held that this was the 
plain intention of the Order in Council.

Mr. Basnayake also referred to two other recent cases, namely 
Point o f A y r  Collieries, L td . v .  L loyd -G eorge1 and Carltons, L td . v . C om ­
m issioners o f W ork s dt others2. B oth cases were decided by the Court 
of Appeal which formulated the same principle as that expressed in 
Liversidge v . Anderson  (supra) that the legislature intended the executive 
to be answerable only to Parliament and that the Courts cannot question 
the bona fide action of the Minister. To hold otherwise would mean that 
the Courts would be made responsible for carrying on the executive 
government in these matters. H aving regard to the grounds on which 
these decisions were based, they do not, in m y opinion, in any way assist 
the argument put forward by Mr. Basnayake.

In  Murugappa C h etty  v . The Com m issioner of S tam ps3 it was held 
that the term “  debts and incumbrance ”  in section 17 (1) (6) of the 
old Estate D uty Ordinance, No. 8 of 1919, refers to such debts and 
incumbrances as have been incurred or created within the Island, and 
for the purpose of paym ent of estate duty, debts incurred or payable

1 (1943) 2 A . E. R. 546. 1 (1943) 2 A . E. R. 560.
* 24 N. L. R. 231.
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out of the Island are not to be deducted from  the estate. A t the end of 
his judgm ent in this case Schneider J ., stated as follow s: —

“  Incidentally, I  would also m ention that the language of section 
17 (1) is such that the opinion o f the Commissioner appears to conclude 
the question as to what are the ' debts ’ or ‘ incumbrances ’ which 
might be deducted.”

This statement was purely obiter. The question of an appeal from the
decision o f the Commissioner was not argued. The statement of the
learned Judge' does not in any way bind the Court in regard to the question 
w ith which we are now confronted.

In  W ijesekera v . F estin g1 it was held by the Privy Council that when
after the receipt of a report directed to be m ade under section 4 o f the
Acquisition of Land Ordinance, 1876, the Governor under section 6 
directs the Government Agent to take orders for the acquisition of 
specified lands in Ceylon, it is not open to the owner to contend in any 
court that the land is not needed for a public purpose.

Mr. Basnayake also cited in support of his argument a case under the 
o ld  Estate D uty Ordinance, No. 8 of 1919— N . R a m asw a m y Chettiar v . 
The A ttorn ey-G en era l2. In  this case it was held that estate duty that has 
been overpaid m ay be recovered by action against the Crown. I t  was 
argued by the Solicitor-General that the Commissioner was the sole 
judge of the question whether there has been an overpaym ent and 
whether there should be a refund. W ith  regard to that argument, 
Soertsz J ., at pages 319-320 stated as fo llow s: —

"  The next point taken by the Solicitor-General is that the Com ­
missioner o f Stamps in the sole judge o f the question whether there 
has been over paym ent and whether there should be a refund. The 
Courts, he says, have no jurisdiction in the matter. In  this connection 
we were referred to the case in re N athan  (L . R . 12  Q .B . 461). That 
case arose on an application m ade under section 23 of 5 and 6 Victoria, 
Chapter 79, which is the counterpart o f section 28 of our Estate D uty 
Ordinance. These sections provide that ‘when it is proved by 
affidavit or declaration on oath or affirmation and proper vouchers 
to  the satisfaction  o f the Commissioners . . . .  ’

B rett M .E ., com m enting on a similar argument addressed to the 
Court, said that it was not necessary to decide the point, but that 
he would ‘ be very loth to hold that that is so, and to think that there 
is no rem edy open to persons in the position of the prosecutor 
and that the officials in a departm ent o f the Governm ent have been 
constituted the sole and exclusive judge whether they ought to be 
satisfied or not ’ . In  this case too, it is not necessary to decide that 
point for the plaintiff’ s claim  is not m ade under section 28, but under 
section 27, o f the Ordinance. In  section 27 the words ‘ to the satisfac­
tion of the Commissioner ’ do not occur. The simple words are ‘ if 
at any tim e within three years . . . .  the value of the property 
on w hich estate du ty has been  paid is found  to exceed the true value

1 (1919) A . C. 646. » 38 N . L. R. 313.
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of the property subject to estate duty  . . . .  it shall be lawful 
for the Commissioner o f Stamps, and he is hereby required to return 
the amount of duty which had been overpaid V

It  would appear that Soertsz J ., was not called upon to decide and 
did not decide whether the use of the words “  to the satisfaction of the 
Commissioner ”  precluded the Courts from reviewing his decision. In, 
however, re Nathan*, B rett M .R . was apparently unwilling to hold 
that officials in a department of the Government have been constituted 
the sole and exclusive judge whether they ought to be satisfied or not. 
In  m y opinion the case of N . Ram asw am y Chettiar v . The A ttorn ey - 
General {supra) does not support the contention of the Attorney-General.

In  all the cases so far cited by m e there was nothing in the phraseology 
of the legislative enactment under review giving a right of appeal either 
express or implied.

In  m y opinion section 73 of the Ordinance cannot be considered apart 
from the other provisions of the Ordinance. I t  m ust accordingly be 
construed with particular reference to section 34 which is worded as 
fo llow s: —

“  Any person aggrieved by the amount of any assessment o f estate 
duty made under this Ordinance, whether on the ground of the value 
of any property included in such assessment or the rate charged or 
his liability to pay such duty or otherwise, m ay appeal to the appropriate 
District Court in the manner hereinafter provided.”

The section therefore grants an appeal to the appropriate District Court 
to “  any person aggrieved by the amount of any assessment o f  estate 
duty made under the Ordinance, whether on the ground o f . . .  
or his liability to pay such duty or otherwise.”  The respondent maintains 
that the property is that o f a joint Hindu family and on this ground 
he is not liable to pay. I  do not think, therefore, that it can be argued 
that he is not a person aggrieved. H e m ay therefore appeal. Similarly 
[ am of opinion that the terms of section 34 are wide enough .to allow for 
appeals by persons who are aggrieved by decisions of the Commissioner 
or the Assessor, as the case m ay be, under sections 6, 17, 18, 20, and 23. 
B oth Counsel have called in support of their rival contentions the case 
of The D uke of Beaufort v . Grawshay2. In  this case it was held that 
where a statute gives powers to a Judge at nisi prius to exercise a discre­
tion as to the admission of a docum ent in evidence, his decision is subject 
to the general supervision and control of the Court out of which the 
record com es, unless the express language of the statute makes his 
decision final. 1 W m . 4, c.22, s.10, makes the deposition of a witness 
taken under it inadmissible in  evidence, unless it shall apear to the 
satisfaction of the judge that the deponent is unable from perm anent 
sickness or other perm anent infirmity to attend the trial. Though it is 
com petent to .the Court to review his decision, it is for the judge to  
satisfy him self o f the deponent’ s inability to attend, by such evidence 
as he shall think fit; and that the Court will not interfere, unless it be 
shown that the judge has been misled by false evidence, or that injustice 

» L. R.1Z Q. B. 461. 2 L. R. (1866) ; 1 G. P. 699.
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has resulted from  the course pursued at the trial. A t page 706, Erie C .J. 
states as follow s: —

“  The Judge who presides at nisi prius sits as a m em ber of, and his 
decisions are subject to review by, the Court from  which the record 
com es, unless he is acting under a statute the language o f which 
expressly negatives or excludes the application of that general principle. 
Looking at the words o f this statute, I  have com e to the conclusion 
that they are not sufficient to  deprive the Court of that ordinary jurisdic­
tion. I f  the statute had contained negative words, the question would 
have presented itself in a very different shape. The result is, that, 
in m y ipinion, the decision com e to by m y brother Blackburn in  this 
case is subject to review. Then, having this general jurisdiction, 
ought we to exercise it in this case by  holding that the learned Judge 
fell into a mistake, and grant a new trial ? U pon that part of the case 
I  think the rule fa ils .”

The case no doubt is an authority for the proposition that the Court 
in the exercise o f its ordinary jurisdiction will not interfere with the 
exercise by the judge at nisi prius o f his discretion unless it is shown that 
he has been misled by false evidence or that injustice has resulted. B u t 
that is a very different proposition from  the contention now put forward 
that there is no review at all. I t  has also to be borne in m ind that 
the language of section 73 o f the Ordinance, no m ore than the phraseology 
em ployed in 1 W m . 4, c.22, s.10 does not expressly negative or exclude 
the jurisdiction of the Courts by way of review . M oreover the language 
of section 34, in m y opinion, expressly provides for such review. For 
the reasons I  have given I  Eave com e to the conclusion that the D istrict 
Judge was right in holding that an appeal lies under section 34 from  a 
decision of the Com m issioner under section 73.

W ith  regard to the question o f res judicata, M r. Basnayake has invited 
our attention to H oystea d  v . C om m issioner o f  Taxation-1. The headnote 
of this case is as fo llow s: —

Under a will the annual incom e from  an estate in Australia was 
divisible by the trustees betw een the testator’ s daughters. The 
trustees objected to an assessment for the financial year 1918-1919 
under the Land Tax Assessm ent A ct, 1910-1916, o f Austraha; they 
claimed under s. 38, sub-s. 7, o f the A ct  a deduction of £5,000 in respect 
o f the share o f each daughter. A  case was stated for the opinion o f 
the Full Court of the H igh  Court upon .the questions: (1) W hether
the share of the joint owners, or o f any and which o f them , in the 
land were original shares within s. 38; (2) H ow  m any deductions o f 
£5,000 the respondent should m ake. The full Court answered these 
questions as fo llow s : (1) The shares of the. six children surviving 
at the date of the assessm ent; (2) Six. Judgm ent upon the objection 
was entered accordingly. U pon the assessment for 1919-1920 the 
Commissioner allowed only one deduction o f £5,000, contending that 
the beneficiaries were not joint owners within the meaning of the A ct.

1 (1926) A . G. 155.
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Upon a ease stated the Full Court upheld that view and held that the 
Commissioner was not estopped by the previous decision :__

H eld , that the- Commissioner was estopped, since although in the 
previous litigation no express decision had been given whether the 
beneficiaries were joint owners, it being assumed and admitted that 
they were, the matter so admitted was fundamental to the decision 
then given.”

The question as to how many deductions of £5,000 the trustees were 
entitled to had already been settled for the years 1918-1919 and settled 
expressly by the H igh Court of Australia. The Commissioner of Taxa­
tion wished to withdraw the admission made in those proceedings— an 
admission of a fact fundamental to the decision— and embark on a 
fresh litigation upon a different assumption of fact. I t  was held that he 
could not be perm itted to do so and that he was bound by the previous 
judgment, although it might be true that subsequent light or ingenuity 
might suggest some traverse which had not been taken. W ith regard 
to this ease I  would observe that it was a decision o f the Full Court of 
Australia that caused estoppel by reason of res judicata. In  the present 
case we are asked to say that a decision of the Board of Beview on an 
appeal under section 70 o f the Incom e Tax Ordinance (Cap. 188) is 
res judicata in respect to a matter to be decided under section 34 of .the 
Estate D uty Ordinance (Cap. 187). I  cannot regard H oystea d  v . C om ­
missioner of Taxation as supporting this contention.

On the other hand I  consider that the case of Commissioners of Inland  
R even u e v . Sneath1 is an authority that supports the contention that 
the m atter is not res judicata. In  this case it was held that a decision 
o f the Commissioners for the Special Purpose of the Incom e Tax Acts 
in assessing super tax for a previous year that certain deductions can be 
m ade does not operate as a res judicata to prevent a contrary decision in 
assessing super tax for a later year. A t pages .380-381 
Lord Hanworth M .B . stated the conditions that m ust be fulfilled if 
an estoppel arising upon res judicata is to be effective as fo llow s: —

“  There m ust be a Us inter partes in which the point relied upon for 
establishing the estoppel was not merely incidentally, or collaterally, 
discussed and litigated,. but was fundamental to the conclusion reached 
by the Court. The Court m ust be one of com petent jurisdiction that 
has seisin of the case for the purpose of reaching a final decision inter 
ya rtes, though it  m ay be a private tribunal such as an arbitrators 
whose forum is a dom estic one constituted by the parties themselves.

H e  then held that the assessment was final and conclusive between 
the parties only in relation to the assessment for the particular year 
for which it is made. So the decision o f the Board o f Beview  constituted 
under the Incom e Tax Ordinance can be regarded as final and conclusive 
betw een the Crown and the respondent as to the latter’s income in 
regard to the particular year but not as to future years. This being so, 
the B oard ’ s decision upon any incidental question of fact or law, however 
necessary it m ay be for the purpose of ascertaining the income for the

i (1932) 2 K. B. 362.
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year of assessment, cannot be conclusive in reference to the ascertain­
ment of the respondent’s incom e for any subsequent year of assessment 
with which the B oard, has nothing to do. Still less can it be regarded 
as creating an estoppel by means of res judicata in a m atter that arises 
under a different enactment— the Estate D uty Ordinance. The decision 
of the Board was not a decision o f a lis inter partes so as to create an 
estoppel by way of res judicata. The cases of B roken  H ill Proprietary  
C o., L td . v . Municipal Council o f  B roken  H ill1 and Sankaralinga Nadar v . 
Com m issioner o f In com e Tax, M adras2 also lend support to this view. 
The District Judge was, therefore, correct in holding that the decision 
o f the B oard of B eview  o f Incom e Tax is not res judicata.

The further point referred to us, (b), argued by Mr. Basnayake has 
not been strongly pressed. I t  is suggested that as Natchiappa Chettiar, 
the deceased, represented to the Commissioner of Estate D uty that his 
father Suppramaniam left no property, therefore the property possessed 
by Natchiappa Chettiar during his lifetim e and left at his death was not 
ancestral but his own property. The plaintiff as executrix of Natchiappa 
Chettiar cannot, therefore, so it is argued, be heard to say that this 
property is property of a H indu undivided fam ily. There is no substance 
in this argument, particularly when it is borne in m ind that the representa­
tion was made as the representative of Suppram aniam . whereas the 
present representation is m ade by the executrix of ~Natchiappa Chettiar. 
This point also fails.

For the reasons I  have given the appeal is dismissed with costs. 

W ijeyewarbene J .— I  agree.

A ppeal dism issed.
-------------<0.-------------


