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Pres ué: Wood Renton €C.J and Pereira J.
GER S APPU v SILVA.
6. -C. R. Mate.ra, 7,913.

Action for Jeclaration of tise to @ share of the lrece against lessee of another
co-oroner—~ig arsion maind snable t—Claim for ejectment—

Pgritien action.

Plaintiff as losseo of ome co-owmer of 8 land sued the added
dofendant, who is the assignee of a lessee of the other co-owner,
for o Jeclarstion of title o a half share of the trees on the northern
side of the land, for ¢jectment of the defendant, and for damages.

Objection  was  takan that plaintif could Bpot have asserted.
oxeept fn an  sction for partition, such rights as bhe ,has  asserted
in this case.

Held, ihe action was maintaiuable, but the claim  for  ejectment
was bad. ’

“ Thers is Dpo objection to one co-owper suing anotber to ldave
his title declsred to o certain share of the property owned in
. cominon, and jor dawages snstained by him by reason- of the
wrongful oujoyment of his share by the other co-owners. In the
vase of a roulliplicity of co-owners, the convenicnt course would be
to bring an action for partition.

T HF facts arve set out in the judgment.

4. 8t. V. Jayewardens, for appellint.

Weeraratne, for respond-nt.

: Cur. adv. vult.
April 1, 1915, Woop Lievron C.J.~ .

'This case canie before me in the first instance sitting alone. I
came to the conclusion that the appeul was entitled to succeed.
But subsequenily a difficuity occwrred to me, and 1 thought it
butter to have the caso re-argued before twe Judges. The -plaintiff
os the lessee of one co-cwner of a land sues the ndded defendant,
who is the assignee of a lessee of the other co-owner, for a declaration
of title to a half share of the irees on the northera side of the land,
for the ejectment of the defendant therefrom, smnd for damages.
The defendant alieges that under the ussignment of the lesse on
which he relies bs is entitled to the possession of nil the trees,
including those chimad by the piaintiff. The puvties went to trial

on three isswes: in ilie first place, whether the plantation con- -

taining the frees elnimed by the plainiiff was made by Don Mathes.
the futher of the co-owner, who is the plaintifi’s predecessor in title;
in the second pluice, that of prescriptive righte of parties; and
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lastly, damages. ‘T'he learned Commissioner of Requests answerud
the first and second issues in the plaintiff's favour, declared@ him
entitled as lessee to the possession of one-half share of the trees in
question, directed the ejectment of the defendant therefrom,
awarded the plaintiff & sum of Rs. 80 a year as damages till possession
was restored, and decreed that the defendant should pay the
plaintifi's and the added defendant’s costs. The plaintiff appeals.

I saw, and see, no grouhd for interfeting with the findings of the
Commissioner of Requests on the questions of fuct involved in the
issues. The point wvas taken for the first time in appeal that the
plaintiff as the lessec of one co-owner could not assert against the
assignee of a lease granted by another co-owner the right to a
planter’s share in an action for declaration of title. In support of
this contention the plaintifi's counsel relied on the cases 6-—D. C.
Matara, 6,245', and Silva v. Silva®. The principle of those
decisions becomes applicable, however, only in cases ' where the
common property has been improved. The plainiiff in the present
case is not claiming on the basis of any such improvement. The
ground of his claim is that he has acquired a prescriptive title to the
share, which the judgment of the Comumissioner.of Requests has.
given to him. He has a right. I think not merely to a bare
declaration of title, but to a declaration of his title to the possession
of the shares in -question, and to such compensation as the Com-

- missioner of Requests has awarded if the defendant is to remain

in possession of the entirety of the trees. But the plaintiff eannot,
in my opinion, claim the ejectment of the defendant from the

~ possession of the trees secured to him by his assignment of the lease.

That portion of the decree which directs that the plaintiff should be
quieted in his possession of his share of the trees and that the
defendant should be ejected therefrom must be struck out. With
that modification T would dismiss the appeal with costs.

PEREIRA J.—

In tuis case the plaintiff as the lessee of a half share of certuin
coconut trees claimed to be declared, as ngainst the defendans,
entitled to possess that share of the trees. The defendant claimed
the right to possess the entirety of the trees by virtue of an assivn-
ment of a lease thereof granted by two persons, who, for the purposes
of this case, may be assumed to be the owners of the parcel of land
on which the trees stood. The plaintifi's case is that one Mathes
was nlanter of the land under the owners, and that, since planting,
he acquired by preseriptive possession a right to the half share of the
trees now in claim, and after his death his son, the added defendant,
leased the bhalf share to the plaintiff. The question whether the
added defendant was the sole heir of Mathes need not be considered,
because the parties were content to let the decision of the case rest

1 8. C. Min., Feb. 15, 1015, 2 (1011 15 N. L. R. 9.
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on only two issues: (1) ‘‘ Was the second plantation of the northern
portion of Kurundewatta made by Mathes?”’ and (2) * prescriptive
possession.”” On the evidence led, the Commissioner decided both
these issues (rightly I think) in favour of the plaintiff; that is to say,
he held that the second plantsation referred to was made by Mathes,
and that he had presoriptive possession of the half share of trees
in olaim in the case. The plaintiff and the defendant thus stand
in the position of co-owners of the trees, the plaintiff being entitled
to & half share and the defendant to the other half. On the
Commissioner’s finding on the issues, judgment has been rightly
entered in the case in the plaintiff's favour. But a variety of
objections to the decree have been taken, based maeinly on - the
assumption that the plaintiff stands in the position of a planter, and
that he could not, except in an action for partition, assert such
rights as he has asserted in this case. The answer to these objections
is that the plaintifi's position is not that of a planter of the land,
but of a co-owner, with the defendant, of the trees in question, and
clearly there is no objection to one co-owner swing ancther to have
his title declared to a certain share of the property owned in common,
and for damages sustained by him by reason of the wrongful enjoy-
ment of his share by the other co-owners. Of course, in the case of
a multiplicity of co-owners the convenient course would be to bring
an sction for partition, but where, as here, there are practically
only two co-owners, I see no objection te such an action as the
wresent. Clearly, the order for ejectment cannot sfand, because
the subject-matter of the action is an undivided share of property.
Except as to the order directing the ejectment of the defendant
from the property in dispute and the placing in possession there
of the plaintiff, I would affirm the judgment appealed from with

costs.
Appeal dismissed.
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