
.4 I.I.E.S, J.—Samarapala v. Mary 203

1969 Present: A lle s , J.

S. S A M A R A P A L A , A p p e lla n t, and \V. M A R Y , R e sp o n d e n t 

-S'. 0 . GS3j6S— M . C. Kcgalle, G03G7

Evidence Ordinance—Section 112—Child born during continuance of a valid marriage—  
Presumption of legitimacy- — Hebuttal— Requirement of proof beyond reasonable 
doubt.

The applicant-respondent, a married woman, sued (ho defendant-appellant 
for the maintenance of a, child born to her 204 days after she had left her 
husband and matrimonial homo and lived with the defendant-. Sho alleged 
that the defendant was tho father of the child.

Held, that proof beyond reasonable doubt is necessary in order to rebut tho 
presumption of legitimacy created by Section 112 o f the Evidence Ordinance 
in regard to a child born during the continuance of a valid marriage. In tho 
present caso “ personal access” which raises tho presumption of actual- 
intercourse was not rebutted by cogent evidence.

7 ^ .P P E A L  fro m  a  ju d g m e n t  o f  the M a g istra te 's  C ou rt, K cg a lle .

. Jl/. M . Kvrnarakidasintjham, fo r  th e  d e fe n d a n t-a p p e lla n t .

M iss C. M .  Jl/. Kanataralne, fo r  th e  a p p lica n t-re sp o n d e n t.

Cur. adv. vull.

O c to b e r  2 3 , 1909. A l l e s , J .—

T h e  a p p lic a n t -r e s p o n d e n t  su ccessfu lly  o b ta in e d  a n  o rd e r  o f  m a in ten an ce" 
fr o m  th e  d e fe n d a n t-a p p e lla n t , w h o  w as n o t  h e r  h u sb a n d , in  re sp e c t  o f ; 
a  m a le  c h ild  callcdL G u n ap a la  b o m  to  h er  o n  12th  A u g u st  1967. T h e  
re sp o n d e n t  w a s m a rr ie d  to  o n e  S u m a n a p a la  o n  2 9 th  M a y  1963 an d  h a d  
tw o  c h ild re n  b y  h im , o n e  o f  w h om  d ie d  a n d  th e  o th e r  L a k sb m a n  
A r a n a y a k e  b e in g  b o r n  o n  10th  A p r il 1966. A c c o r d in g  to  th e  re sp o n d e n t 
fo u r  m o n th s  a fte r  th e  m arria ge  sh e  b e c a m e  in tim a te  w ith  th e  d e fe n d a n t



204 AXLES, J .—Samarapala v. Mary

a n d  th is  in t im a c y  c o n t in u e d  e v en  a fte r  t h e  b ir th  o f  L a k sh iu a n . 
S u m a n a p a la  w a3 a w a re  o f  th is  a ssoc ia tion  a n d  in  1 9 6 5  h e  m a d e  a  co m p la in t  
t o  the G ra m a  S e v a k a , w h o  a d v ised  th e r e sp o n d e n t  t o  g i v c  u p  h e r  fr ien d sh ip  
w ith  th e  d e fe n d a n t . I n  sp ite , h o w e v e r , o f  th e  a d v ic e  o f  th e  G ra m a  
S ev a k a , h e r  p a re n ts  a n d  S u m an ap a la , th e  r e s p o n d e n t  co n t in u e d  h er  
a sso c ia tio n  w ith  th e  d e fe n d a n t  until sh e  le ft  th e  m a tr im o n ia l h o m e  w ith  
th e  d e fe n d a n t  fo r  h is  v illa g e , w here th e y  c o n t in u e d  t o  l iv e  u n til th e  b irth  
o f  th e  c h ild . T h e  re sp o n d e n t, d e fen d a n t, a n d  S u m a n a p a la  h a v e  m a d e  
s ta te m e n ts  b e fo r e  th e  G ra m a  S ev a k a  o n  2 7 th  N o v e m b e r  1906 (P 2 , P 3  
a n d  P I )  in  w h ich  t h e y  all sta te  th a t  th e  d a t e  o f  d e p a rtu re  fro m  
S u m a n a p a la ’s  h o u s e  w a s o n  th e  2 1 st o f  N o v e m b e r .  T h e  re sp o n d e n t 
sta ted  th a t  th e r e a fte r  sh e  h a d  n o  sex u a l in te r co u r s e  w ith  h er  h u sb a n d  
a n d  o n ly  m e t  h im  o n  2 8 th  J a n u a ry  1907, w h e n  th e  c h ild  L a k sh m a n  w as 
h a n d ed  to  h im  a t  th e  K e g a lle  P o lice  S ta t io n . W h e n  th e  ch ild  G u n ap a la  
w as b o r n  sh e  c la im e d  m a in ten a n ce  fro m  th e  d e fe n d a n t  o n  th e g ro u n d  
th a t  he w a s th e  fa t h e r  o f  th e ch ild . I n  th e  b ir th  ce rt ifica te  (P I )  
h o w e v e r  sh e  d id  n o t  g iv e  th e  d e fe n d a n t ’s n a m e  as t h a t  o f  th e  fa th er .

T h e  c ru c ia l q u e s t io n  th a t  arises fo r  c o n s id e r a t io n  in  th is  case  is w h eth er 
th e  p r e su m p t io n  u n d e r  S e c tio n  112 o f  th e  E v id e n c e  A c t  h a s  b een  re b u tte d  
th a t S u m a n a p a la  c o u ld  n o t  be  th e fa th e r  o f  t h e  c h ild . S u m a n a p a la  
in  e v id e n ce  s ta te d  th a t  ju s t  b e fo re  th e  b ir th  o f  L a k s h m a n  lie  d id  n o t  h ave  
in te rco u rse  w ith  h is  w ife  a n d  th is  e v id e n ce  a p p e a rs  to  h a v e  b een  a c ce p te d  
b y  th e  le a rn e d  M a g is tra te  as c o r r o b o r a t iv e  o f  th e  r e s p o n d e n t ’s  v ers ion  
th a t  h e r  h u s b a n d  w a s n o t  th e  fa th er  o f  th e  ch ild . T h is  e v id e n ce , h o w e v e r , 
is  c o n s id e r a b ly  w e a k e n e d  b y  th e e v id e n ce  o f  th e  re sp on d en t in 
r e -e x a m in a tio n  th a t  b e fo r e  lea v in g  S u m a n a p a la  sh e  c o u k l n o t  rem em b er  
w hen  sh e  la s t  l iv e d  w ith  S u m an ap a la  as h u s b a n d  a n d  w ife  a n d  th a t  
sh e c o u ld  n o t  r e m e m b e r  the la st tim e  sh e  h a d  se x u a l in te r co u rse  w ith  
S u m a n a p a la  b e fo r e  sh e  le ft . O ne w o u ld  h a v e  im a g in e d  th a t  s in ce  h e r  
case w a s th a t  th e  d e fe n d a n t  w as th e  fa th e r  o f  th e  c h ild  a n d  s in ce  sh e  
a d m itte d  th a t  c o n c e p t io n  to o k  p lace , a c c o r d in g  t o  h e r , in  N o v e m b e r  1960, 
sh e  w o u ld  h a v e  b e e n  m o re  defin ite  a b o u t  th e  d a te s  o f  h e r  a ssoc ia tion  
w ith  h er  h u s b a n d . F u rth e rm o re , s in ce  S u m a n a p a la  a d m its  th a t  he h a d  
in te rco u rse  w ith  h is  w ife  ev en  a fter  h e b e c a m e  a w a re  o f  h er  in tim a cy  
w ith  th e  d e fe n d a n t  a n d  a lso  a d m itte d  th a t  L a k s h m a n  w as h is ch ild , 
h is b a re  d e n ia l th a t  h e  h ad  n o  a ccess  to  th e  r e sp o n d e n t a t th e  
tim e G u n a p a la  w a s c o n c e iv e d  is n o t  v e r y  c o n v in c in g . I t  is  o n ly  i f  it c a n  
b e  e s ta b lish e d  b y  in co n tr o v e r t ib le  e v id e n ce  t h a t  t h e  co n c e p t io n  to o k  
p la ce  a fte r  21 st N o v e m b e r  1966 can  it  be  p r o v e d  th a t  th e  p resu m p tion  
u nder S e c t io n  112 h a s been  reb u tted .

S e c tio n  112 o f  th e  E v id e n c e  A c t  crea tes  a  p r e s u m p t io n  o f  le g it im a cy  in  
regard  t o  a  ch ild  b o r n  d u rin g  th e  co n t in u a n c e  o f  a v a lid  m arriage, a n d  
its ille g it im a c y  c a n  o n ly  b e  estab lish ed , i f  it  c a n  b e  p r o v e d  b e y o n d  
rea son a b le  d o u b t  th a t  th e  husband  h ad  n o  “ o p p o r t u n i t y  o f  in te r c o u r s e ”  
w ith  th e  w ife  a t th e  t im e  th e ch ild  c o u ld  h a v e  b e e n  b e g o tte n . I t  has 
n o w  b e e n  a u th o r ita t iv e ly  h e ld  b y  th e  P r iv y  C o u n c il th a t  th e  w o rd  
“ a c c e s s ”  in  S e c t io n  112 m eans n o t a c tu a l in te r co u r se  b u t  “ o p p o r tu n ity  o f



ALLES, J .—Samorapala v. Mary 205

in te r co u rse  ” — V id e  Karapaya Served v. Mayandi 1 fo llo w e d  b y  S a n so n i J .  
in  Andris Fonseka v. Alice Perera -. T h e  ch ild  G u n ap a la  l ia v in g  b e e n  
b o r n  264 d a y s  a fte r  t lie  r e s p o n d e n t  le ft th e  house  th e  “  o p p o r t u n i t y  o f  
in t e r c o u r s e ”  was a v a ila b le  t o  th e  h u sb a n d  an d  co u ld  o n ly  b e  r e b u t t e d  
b y  c o n v in c in g  e v id e n ce  th a t  in  fa c t  lie  h a d  n o  in tercou rse  w ith  h is  w ife  
a t  th e  tim e  th e  ch ild  w as b e g o tte n . I t  h as been  su b m itte d  b y  C o u n se l 
f o r  th e  resp on d en t th a t  th e  s w o r n  te s t im o n y  o f  th e h u sb a n d  t h a t  h e  h a d  
n o  in tercou rse  w ith  h is  w ife  w o u ld  be  ad m issib le , e v en  i f  h e  h a d  th e  
o p p o r tu n ity  o f  in tercou rse , p r o v id e d  su ch  ev id en ce  can  be e s ta b lis h e d  t o  
th e  sa tis fa c t io n  o f  tlie  C o u r t . I n  su p p o r t  sh e  c ited  th e  case  o f  In re K asi 
A tnma 3, but can  it  be  sa id  th a t  th e  C ou rt ca n  be satisfied  th a t  th e  h u s b a n d  
h a d  n o  access to  th e  w ife  h a v in g  re g a rd  to  th e fa cts  a n d  c ir c u m s ta n c e s  o f  
th e  in s ta n t case ?

I n  th o se  cases in  w h ich  th e  C o u rts  h a v e  h e ld  th a t  th e  h u s b a n d  h a d  
su cce s s fu lly  reb u tted  th e  p r e su m p t io n  u n d er S ection  112 t h e  e v id e n c e  
w a s  o f  a  very’ c o n c lu s iv e  a n d  c o g e n t  n a tu re  an d  th e  d e g re e  o f  p r o o f  
e s ta b lish e d  w as th a t  r e q u ire d  in a  cr im in a l case— p r o o f  b e y o n d  r e a s o n a b le  
d o u b t .

I n  Alles v. A lies4 th e  P r iv y  C ou n cil la id  d ow n  th e  p r o p o s i t io n  t h a t  
“  th e  issue rem ains w h e th e r  o n  t h e  w h o le  o f  th e e v id e n ce  m a d e  a v a i la b le  
i t  c a n  safely’  be c o n c lu d e d  th a t  th e re  w a s n o  access a t  a  t im e  w h e n  th e  
c h ild  co u ld  h a v e  b e e n  c o n c e iv e d  ” . I n  th a t  case th e  m a in  is su e  c e n t r e d  
r o u n d  th e  .question w h e th e r  th e  ch ild  co u ld  h a v e  b een  b o rn  a s  a  r e s u lt  o f  
a  c o itu s  th a t to o k  p la ce  o n  th e  9 th  A u g u s t  1941, w h en  th e  h u s b a n d  h a d  
a n  op p ortu n ity ' o f  a ccess . R e v e rs in g  th e  ju d g m e n t o f  th e  S u p r e m e  C o u r t  
th e  P rivy ’  C ou n cil h e ld  th a t , in  th e  .fa c e  o f  a s tro n g  bod y ’  o f  m e d ic a l  
e v id e n c e  w h ich  es ta b lish e d  th a t  th is  c o u ld  n o t  b e  th e  case  a n d  a  s t r o n g  
f in d in g  o f  fa c t  b y  th e  D is t r i c t  J u d g e , w h o  d is b e lie v e d  t h e  w ife  w h e n  
sh e  en d ea v ou red  to  m a in ta in  th a t  th e  ch ild  was leg itim a te , t h e  h u s b a n d  
h a d  successfu lly ’  r e b u tte d  th e  p re su m p t io n  u nder S e c t io n  112 o f  th e  
E v id e n c e  A ct-

I n  Fonseka v. Perera (su p ra ) S a n son i J . m a d e  th e  fo l lo w in g  o b s e r 
v a t io n s  :—

“  T h e  learn ed  M a g is tra te  c a re fu lly  con s id ered  th e  q u e s t io n  w h e th e r  
th e re  w as in tim a cy  b e tw e e n  th e  a p p lic a n t  a n d  th e  d e fe n d a n t  a t  th e  
t im e  re levan t to  th e  a p p lic a t io n , a n d  th ere  can  b e  n o  d o u b t  t h a t  o n  th e  
e v id e n ce  b e fo re  h im  th e  lea rn ed  M a g istra te  ca m e to  th e  o n ly  p o s s ib le  
co n c lu s io n  on  th a t  m a tte r . B u t  s in ce  th e  ch ild  w as b o r n  d u r in g  th e  
con tin u a n ce  o f  a  v a lid  m a rr ia g e  b e tw e e n  th e  a p p lica n t a n d  h e r  h u s b a n d , 
th e  m o re  im p o rta n t q u e s t io n  w h ich  requ ires c o n s id e ra tio n  is  w h e th e r  
th e  a p p lica n t has d is ch a r g e d  th e  o n u s  o f  re b u ttin g  t h e  c o n c lu s iv e  
p resu m p tion  c re a te d  b y  s. 112 o f  th e  E v id e n ce  O rd in a n ce . U n le s s  
th e  a p p lica n t h as su c ce e d e d  in  d o in g  so , th e fa c t  th a t  sh e  w a s  in t im a t e  
w ith  th e d e fe n d a n t h a s  n o  b ea r in g  o n  th e  q u estion  o f  p a t e r n it y .”  1

'A . I .  i f .  {1934) P .0 .4 9 .  
\195G) 57 N. L.  i f .  493.

1  [1949) A . J. i f .  Madras SSI. 
• ‘  (1950) 51 N. L.  i f .  416.
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T lic r c  w as a  c o n flic t  in  th e  e v id e n ce  as to  w hen  th e  p a r t ie s  se p a ra te d  
a n d  th e  ch ild  b e in g  b o r n  d u r in g  th e  con tin u a n ce  o f  a  v a lid  m a rr ia g e , 
S an son i J . held  th a t  t h e  p r e s u m p t io n  h ad  n o t  been  r e b u t te d . I n  th e  
p resen t case th e  fa c t s  a r e  m u ch  stron g er , in asm u ch  as th e  w ife  w as 
liv in g  u n d er th e  sa m e  r o o f  w ith  h e r  h u sba n d  at th e  t im e  th e  c h ild  co u ld  
h a v e  been  b e g o tte n .

In Kanapathipillai v. Parpatky 1 th e  P r iv y  C ou n cil h e ld  th a t  th e  fa c ts  
w arra n ted  a  fin d in g  o f  n o  a cce ss  w ith in  th e m e a n in g  o f  S e c t io n  112. 
T h a t w as a case  in  r e s p e c t  o f  a n  illeg itim a te  ch ild  b o r n  to  th e  ap p lican t- 
o n  24th  M ay  1950. T h e  a p p lic a n t  w as m arried  to  o n e  M  a b o u t  n in e  y e a r s  
b e fo re  th e h earin g . M  le f t  h e r  a fte r  a few  y ea rs  a n d  w e n t t o  l iv e  w ith  
a n o th e r  w om a n  a t  a  v illa g e  ca lle d  A n n am a la i som e  th re e  o r  f o u r  m iles 
fro m  K a lla r , w h ere  th e  a p p lic a n t  w as liv in g  a t all m a te r ia l tim es . F o r  
5 o r  7 y ea rs  b e fo r e  th e  h ea rin g , th e  a p p lica n t a n d  h er h u s b a n d  h a d  
been  liv in g  a p a r t  a n d  d u r in g  th is  t im e  th ree ch ild ren  w ere  b o r n  t o  M 's  
m istress. I n  A u g u s t  1949 , th e  a p p lica n t was liv in g  a t  K a l la r  w h ere  
sh e  h ad  sexu al in te r co u r se  w ith  th e  d e fen d a n t in  h is h o u s e  in  w h ich  sh e  
w as resid ing  w ith  h im , h is  w ife  a n d  d a u g h ter. A t  th is  t im e , M  w as 
liv in g  w ith  h is  m istress  a t  A n n a m a la i som e  3 o r  4  m iles  d is ta n t , b u t  th e  
a p p lica n t h a d  n e v e r  seen  h im  fro m  th e  tim e he le ft her. H a v in g  r e je c te d  
th e  bare g eog ra p h ica l p o s s ib il it y  o f  th e  parties v is it in g  e a ch  o th e r  d u r in g  
th e  re leva n t p e r io d , th e  P r iv y  C ou n cil h e ld  th a t  “  n o a cce ss  ”  w o u ld  be 
estab lished  in a n y  ca se  in  w h ich , o n  th e  e v id en ce  a v a ila b le , i t  w a s  r ig h t  
t o  con clu d e  th a t  a t  n o  t im e  d u rin g  th e  p er iod  had  th e re  b e e n  “  p e rso n a l 
access ”  o f  h u sb a n d  to  w ife . T h e  P r iv y  C ou n cil a p p r o v e d  o f  th e  d e fin it io n  
o f  L o rd  E ld o n  in  Head v. Head (1S23) T u rn . L . K . a t  p . 140 w ith  
re feren ce  to  th e  o p in io n  o f  th e  J u d g e s  in  th e  Banbury Peerage case “  th a t  
w hen  th ere is p e rso n a l a c c e ss , u n d er  su ch  c ircu m sta n ces  th a t  th e re  m ig h t 
be sexual in tercou rse , th e  la w  raises th e  p resu m p tion  th a t  th e re  h as been  
actu a l in tercou rse  a n d  th a t  th e  p resu m p tion  m u st s ta n d , t ill it  is 
rep e lled  sa tis fa c to r ily  b y  e v id e n ce  that- th ere  w as n o t  s u c h  sex u a l 
in tercou rse .”

T h e  P r iv y  C ou n cil a lso  g a v e  its m in d  to  the b u rd en  o f  p r o o f  -when it 
sa id —

“  th at th ou g h  th e  p r e s u m p t io n  aris in g  fro m  p e rso n a l a c c e s s  is, a s  
has been  sa id , a r e b u t ta b le  o n e , it is in th e n atu re o f  th in g s  th a t  nothing 
less than cogent evidence ought to be relied on for this purpose.'’

I n  m y  v iew  o n  th e  fa c ts  o f  th e  presen t case “  p erson a l a c ce ss  ”  w h ich  
raises th e  p re su m p tio n  o f  a c tu a l in tercou rse  h as n o t  b e e n  r u b u t te d  b y  
co g e n t ev id en ce ..

A lth ou g h  it  will b e  o p e n  t o  a tria l J u d g e , as a J u d g e  o f  fa c t ,  t o  a c c e p t  
th e  ba re  s ta tem en t o f  th e  h u sb a n d  th a t  he had n o  in te r co u r s e  w ith  h is  
w ife  d u rin g  th e  r e le v a n t  p e r io d , ev en  i f  he had  th e  o p p o r t u n it y  o f

J  [1056) 57 X . L. It. 553.
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in tercou rse , th a t  e v id e n c e  m u s t  be ca re fu lly  a n a ly sed  in  re la t io n  t o  th e  
fact-s a n d  c ircu m sta n ce s  o f  th e  p a rt icu la r  c-asc. Jn s p ite  o f  su ch  a ca re fu l 
a n a y ls is  o f  D ie fa c ts  b y  th e  M a g istra te  in  1'vnaeka v. Perera (su p ra ) th e  
S u p re m e  C o u rt  h e ld  th a t  th e  p re su m p tio n  h ad  n o t  been  r e b u tte d . I n  
th e  In d ia n  ca se  re fe rre d  t o  ea r lier  th e  h u sb a n d ’s e v id e n c e  w as s u p p o r te d  
by' tw o  w itn esses a n d  th e  C o u r t  w as satisfied  th a t  th e  h u sb a n d  h a d  n o  
in te rco u rse  w ith  h is  w ife  d u r in g  th e  r e le v a n t p e r io d . Th.c fa c ts  o f  th e  
p resen t ease c a n n o t  b e  e q u a te d  to  th e  fa c ts  e s ta b lish e d  in  Alles v. Alles 
o r  Kunapalhipillai v. Purpulhy a n d  th e  e v id e n ce  o f  th e  h u sb a n d  th a t  
h e h a d  n o  in te rco u rse  w ith  th e  resp on d en t a fte r  A p r il 19GC is  s u b je c t  t o  
tw o  in firm ities. F irstly ' i t  is a d m itte d  th a t  th e  h u sb a n d  a n d  t l ie  w ife  
w ere  liv in g  u n d er  th e  sa m e  r o o f  a t  th e  r e le v a n t p e r io d  a n d  th a t  th e  
h u sb a n d  h ad  p rev iou s ly ' h a d  in tercou rse  w ith  h is  w ife  in sp ite  o f  th e  
k n o w le d g e  o f  h er  in fidelity ’ a n d  se co n d ly  th e  w ife 's  e v id e n c e  cre a te s  a  
re a so n a b le  d o u b t  as to  w h e th e r  o r  n o t  in tercou rse  d id  ta k e  p la ce  u n til 
th e  d a te  w h en  th e  w ife  le f t  th e  m a tr im on ia l h o m e . I  a p p re c ia te  th a t  
su ch  a  fin d in g  m a y  so m e tim e s  cau se  h a rd sh ip  to  an  in n o c e n t  h u s b a n d , 
b u t  in  m y  v ie w  th e  g re a te r  b it crests o f  the. ch ild  sh o u ld  p re v a il an d  
e v e r y  a s su m p tio n  sh o u ld  b e  m a d e  in fa v o u r  o f  th e  leg itim a cy ' o f  th e  c h i ld .

I n  th e  c ircu m sta n ce s  o f  th is  case, I  am  o f  o p in io n  i t  h a s  n o t  b e e n  
e s ta b lish ed  b ey 'on d  r e a so n a b le  d o u b t  th a t  th e  c o n c lu s iv e  p r e su m p t io n  o f  
leg itim acy ' u n d e r  S e c t io n  112  h as been  re b u tte d . I  w o u ld  th e r e fo re  se t  
as id e  th e  o r d e r  o f  m a in te n a n ce  an d  a llow  th e  a p p ea l. Jn v ie w  h o w e v e r  
o f  th e  u n s a t is fa c to r y  n a tu r e  o f  th e  e v id e n ce  o f  th e  d e fe n d a n t , w h ich  h as 
been  ad versely ' c o m m e n te d  u p o n  b y  th e  lea rn ed  M a g is tra te , I  w o u ld  
d e p r iv e  th e  a p p e lla n t  o f  h is  c o s ts  in a p p ea l.

Appeal allowed.
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