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1 9 5 5  P resent: Gratiaen, J ., and  F ern an d o , J .

K .  T .  M E N D IS  cl a l ,  Appellants, a n d  COM M ISSIO NER O F  
LOCAL G O V E RNM ENT, R espondent

S . C . I S i (In i;/.)— U . C . A p p e a l  L — J /2 0 \D

Urban Councils Ordinance, Xo. Cl of 1930—Sections 193, 191 {!), 193—Recovery 
of surcharges—“ .-)»!/ person accounting"— " Xcgligence or misconduct"— 
Local Government Service Ordinance, Xo. 43 of 1913, s. 31, as amended by 
Act Xo. S of 1919, s. 19.

Tho two appellants, wlio were members of an Urban Council, were opposed 
to a decision of the Local Government Servico Commission th a t full pension 
should be paid to  a retired oflicer of tho Council. In  an application 
mado by tho Commission for a writ- of mundumus to compel lho Council to 
fulfil its statu tory  obligation to pay the full pension, the Supreme Court decided 
th a t tho Council m ust pay the costs which were taxed a t  Its. 3,S99. Thereafter 
tho Auditor-General sought to charge against- tho appellants, as members of 
tho Council, tho loss which tho Council incurred by paym ent of the costs.

Held, th a t under section 194 (1) of the Urban Councils Ordinance it  was 
neecssary to prove negligence or misconduct on tho p a rt of the appellants 
before tho Auditor-General could call upon them to  make good any deficiency 
or loss which was not tainted by illegality.

x A P P E A L  under section  195 o f  the U rban C ouncils Ordinance aga in st  
an order m ade by th e  Auditor-General.

S . P .  C . F ern a n d o , w ith  S ta n ley  P c ren t, for the 1st- and 2nd ap pellan ts. 

A . C . A lle s , Crown Counsel, for the respondent.

E . B . S . B . C oornarasw am y, w ith B . .1. B . C ttn d a p p a , for the U rban  
Council (party  noticed).

Cur. rule. full.

O ctober G, 19-55. Gratiatix, J .—

'J'iils is  an appeal under section 195 o f  the U rban Councils O rdinance 
N o. G1 o f  1939 against an order m ade by the A uditor-G eneral on  13th  
Ju ly  195-1 charging against the 1s t  and 2nd ap pellan ts, as m em bers 
o f  the Panadura U rban Council, a sum  o f  11s. 3,S99 representing a loss 
to  th e  Council alleged  to  have been incurred in  consequence o f  their  
“ m isconduct A  sim ilar order has been m ade aga in st other m em bers  
o f  th e  Council w ho  are not parties to  th e  present appeal.

T he 1st ap pellan t had been the Chairm an, and th e  2nd .app ellan t a  
m em ber, o f  th e  Council from 1st January 1950 until 24th  April 1953. 
T h e Superintendent o f  W orks o f the Council, w ho had  retired frqm office 
on 15th M arch 1950 had requested th e  L ocal G overnm ent Service  
Com m ission (hereafter called the Com m ission ” } to  fix tho am oun t
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p a y a b le  to  him  as retiring pension  under th e  Council’s  b y-law s. H e  
b a d  orig in a lly  been em ployed  d irectly  b y  th e  Council, b u t was transferred  
by op eration  o f  law  to  th e  sen d ee  o f  th e  Com m ission under th e  p ro v ision s  
o f  th e  L oca l G orcrnm cnt Service O rdinance N o . 4 3 'of 1945. A ccord in g ly , 
th e  p ow er and  discretion to  gran t h im  a  pension on  retirem ent, th o u g h  
p rev iou sly  vested  in th e  Council, n ow  vested  in  the Com m ission. N e v e r ­
th e less  under section  51 o f  the O rdinance as am ended by section  19 o f  th e  
A c t  N o . S o f  1949 the u ltim ate  financial responsib ility  for th e  p en sion  
p a y a b le  to  him  b y  the C om m ission continued  to  be im posed  on  th e  
C ouncil.

.Some m em bers o f  the Council, includ ing the appellants, took  th e  
v ie w  th a t  the retiring officer had n o t qualified h im self for th e  m a x im u m  

p en sion  p ayab le under th e  by-law s. On 9th  O ctober 1950 th e  C ouncil 
a lso  reso lved  by a m ajority v o te  th a t  th e  p aym en t o f  h is pension  sh o u ld  
in  a n y  ev en t be w ithheld  until th is  officer hands over a ll d o cu m en ts  
th a t  w ere  in  his charge T he term s o f  th is  resolution were co m m u n i­
ca ted  to  th e  Comm ission w hich  la ter decided, how ever, th a t th e  officer  
sh o u ld  be granted the m axim um  pension  p ayable to  him under th e  
C o u n cil’s  by-law s w ith  effect from  th e  d a te  o f  h is retirem ent.

T h e  ap pellan ts and certain  other m em bers o f  the Council w ere d is ­
sa tis fied  w ith  th e  C om m ission’s decision , and a  su b -eom m ittee w a s  
ap p o in ted  to  m ake counter proposals in  th e  m atter. In  due course, 
th e  C ouncil passed a resolution  on  9th  Ju ly  1951 recom m ending to  th e  
C om m ission  th a t, as th e  w ork and conduct o f  th e  officer concerned  
h a d  n o t  been altogether satisfactory  ” , h is pension  should  be f ix ed  
a t  a  reduced rate representing tw o-th irds o f  th e  m axim um  p en sio n . 
T h is  recom m endation  w as duly  considered  by th e  Com m ission b u t w a s  
rejected . T he question was again  brought up for discussion a t  a  m ee tin g  
o f  th e  C ouncil on 24th August. 1951.. T he 1st appellant, as C hairm an, 
p ro p osed  “ th a t em inent counsel should  bo consu lted  and th a t a  fu rth er  
ap p ea l be m ade to the L ocal G overnm ent Service Com m ission ” . T h e  
m a jo r ity  o f  the m em bers resolved, how ever, th a t representations by  way' 
o f  p ro test should  be m ade to th e  (then) P rim e M inister. In  the m ea n tim e , 
th e  C ouncil acknowledged its liab ility  to  m ake paym ents to  th e  C om ­
m iss io n  in  respect o f  the officer’s pension  a t the reduced rate, an d  a  
ch eq u e  w as tendered on this basis on  th e  19th Septem ber 1951. T h ree  
d a y s  la ter , the Com m ission returned th e  cheque and a t  the sa m e t im e  
a p p lied  to  this Court for a  m an d ate  in  th e  nature o f  a  w rit o f  m a n d a m u s  

to  co m p el th e  Council to  fulfil it s  s ta tu to ry  ob ligation  to  p ay  th e  fu ll  
p en sio n  a s  fixed  by the C onunission.

T h e  ap pellan ts and other m em bers w ho shared their view s now  g a v e  up  
th e  u n eq u a l struggle. T hey had  n o t succeeded  in  obtain ing a n ’in te rv iew  
w ith  th e  P rim e M inister in  tim e to  ach ieve an y  practical resu lts , a n d  
th e y  abandoned  a ll hope o f  persuading th e  C om m ission,' w itli w h om  
t h e  fin a l decision  in  th e  m atter  o f  p en sions ob viously  rested, to  a lter  i t s ’ 
ea r lier  ru ling. A ccordingly, th e  C ouncil unconditionally' ack n ow led ged  
i t s  l ia b ility  to  m ake good th e  fu ll am ou n t o f  th e  pension  p ayab le . P a y ­
m e n t  on  th is basis w as m ade before th e  m a n d a m u s  proceedings cam e u p
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for hearing. T here rem ained  on ly  th e  question  as to  w ho sh ould  p ay  th e  
costs incurred b y  th e  C om m ission  in  m alting th e  application  to  th e  
Suprem e Court. On th a t  issu e  tin s Court decided th a t th e  Council 
m u st p ay  th e  costs w hich  w ere taxed  a t  Its. 3,SDD. T h is am oun t 
w a s accord ingly  paid  ou t o f  th e  C ouncil’s  funds.

W e are now  in  a  p osition  to  exam ine th^ propriety o f  th e  A uditor- 
G eneral’s order w hich  is  under appeal. H a v in g  au d ited  th e  accou n ts o f  
th e  Council for th e  re lev a n t period  as required by section  193 o f  th e  
U rb an  C ouncils O rdinance, h e decided, after hearing th e  appellan ts, 
th a t th e  exp en d itu re incurred by th e  Council in p aying  th e  C om m ission’s 
costs in term s o f  th e  order o f  th e  Suprem e Court ought to  b e charged  
ag a in st th e  ap p ellan ts an d  th e  other m em bers o f  th e  Council w ho had  
opposed  the p aym en t o f  th e  fu ll pension  fixed  for th e  retired  officer. 
H e purported  to  m a k e th is  surcharge in pursuance o f  section  191 (1) 
o f  th e  O rdinance w h ich  p rovid es as follow s :—

‘•'E very auditor a ctin g  in  pursuance o f  th is P art shall d isallow  
ev ery  item  o f  accou n t contrary to  law , and surcharge th e  sam e on  th e  
2)erson m aking or au thorising  th e  m aking o f  th e  illega l p aym en t, 
and  shall charge a g a in st an y  person accounting th e  am ount  
o f  a n y  deficiency or Joss incurred by th e  negligence or m isconduct o f  
th a t  person and  a n y  sum  w hich  ou gh t to h ave been, but- is  n ot, brought 
in to  account b y  th a t person, and shall in every  case certify  th e  am ount  
due from  such p erson  ” .

T h e relevant w ords o f  th e  section  which th e  A uditor-G eneral purported  
to  ap p ly  to  th is  particu lar case are— “ . . . .  and  sh a ll charge
a g a in s t a n y  p e r s o n  a cco u n tin g  th e  am ount o f  an y  deficiency or loss incur­
red  b y  th e  n egligence o r  m isco n d u c t o f  th a t  p e r s o n .........................”

S ection  191 (1) corresponds to  section  247 (7) o f  th e  P u b lic  H ealth  
A ct, 1S75, o f  E n g la n d , and  th e  words “ any person accounting  ” 
h ave been construed  to  be w id e enough to  include an y  m em ber o f  th e  
loca l au th ority  w h o se  accou n ts arc before the a u d ito r 1. In  order to  
rem ove doub ts a s  to  w heth er a narrower in terpretation  ou gh t to be 
preferred, th e  w ord s “ a n y  person ” were su b stitu ted  for “ a n y  person  
accounting  ” in th e  corresponding section  o f  th e  later S ta tu te  (section  
22S o f  th e  L ocal G overn m en t A ct, 1933)— see re  D ick so n  2. I t  is there­
fore clear th a t in  C eylon a n y  m em ber o f  an  U rban Council m a y  be 
com pelled not o n ly  to  refund th e  am ount o f  an y  p a y m en t (m ade or 
authorised  by h im ) w hich  is  “ contrary to  law  ” , but a lso  to  m ake good  
“ a n y  loss suffered b y th e  Council ow ing to  h is negligence or misconduct- 
as such m e m b e r ” . I f  th e  p a y m en t authorised  is contrary to  law , th e  
lia b ility  to be surcharged  is ab so lu te ; b u t i f  an y  deficiency or lo ss  is  not 
ta in ted  by illeg a lity , n eg ligence or m isconduct is a cond ition  precedent 

to  liab ility .

' T h e Council h a s  d o u b tless  incurred a loss because th e  m a jo r ity  o f  its  
members (including th e  ap pellan ts) persisted  for too  long in  their  a ttem p t

» Jl. v. Roberts (ISOS) 1 K . B . 247 C. A . - (104S) 2 K . B . 05.
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to  persuade th e  C om m ission to  reconsider it s  d ecision  to  fix  th e  re tir in g  
officer’s  pension  a t  a  lev e l w hich  th ey  considered  to o  h igh . B u t  t h e  
question  is w hether su ch  con d uct am oun ted  to  “  m iscon d u ct

T h e A uditor-G eneral presum ably had  in  m in d  th e  d ecision  o f  th e  
Court o f  A pp eal o f  E ngland  in  D a v ie s  v. C o io p erlh w a ite  1 w hich  b ears  
som e resem blance to  th e  fa c ts  n ow  under con sid eration . T h e m em b ers  
o f  an  U rban D istr ic t  Council had there reso lved  to  m ak e a  co n tr ib u tio n  
o u t o f  th e  rate fund  in  support o f  a  m arch o f  u n em p lo y ed  p erson s t-6 
L ondon to  p rotest aga in st th e  u n em p loym en t a ssista n ce  regu la tio n s. 
T he proposed expen d iture w as m an ifestly  u ltra  v ir e s , an d  th e  C ouncil 
w as restrained b y  an  order o f  th e  H igh  Court from  m akin g  th e  illeg a l  
p aym ent. I t  w as held  th a t th e  costs incurred b y  th e  C ouncil in  tho  
in junction  proceedings should  be surcharged u pon  th o se  m em b ers  
w ho had  passed th e  resolution. T hey had  been  g u ilty  o f  “ m isco n d u ct ”  
w ith in  th e  m ean ing  o f  section  22S (1) (d) o f  th e  L oca l G overn m en t  
A ct, 1933— w hich su b stan tia lly  corresponds to  th e  re leva n t w ord s o f  
section  194 (1) o f  th e  local O rdinance— b ecau se “  n o tw ith sta n d in g  a  
w arning th a t the conduct w hich  w as proposed  w a s u n law fu l, a n d  w ith o u t  
in  an ;/ w a y  com batin g  the correctness o f  th e  a d v ic e , th ey  to ok  p a r t  in  
passing a resolution w hich  th ey  had  been to ld  w as an  illega l reso lu tio n  ” . 
F or th ese reasons, their behaviour co n stitu ted  “ m isco n d u ct ”  a n d  
w en t far beyond “ m ere im p ru d e n c e  o r  w a n t o f  ju d g m en t w hich  ca n n o t  
be called m iscon d uct ” . In  sanction ing  an  illeg a l ex p en d itu re  o f  th e  
rate-jjayers’ m oney , they  had  “ acted  in  a  w a y  in  w h ich  no reason ab le  
m en, actin g  reasonably, an d  desirous o f  do ing  th e ir  d u ty  to  th e  r a te  
payers according to  law , w ould  h ave acted  ” .

The facts o f  th e  presen t case are clearly d istin gu ish ab le . T h e A ud itov-  
General has n o t suggested  th a t th e  appellan ts •were a ctu a ted  b y  im proper  
m otives ; indeed there is no  ev idence on th e  record  to  su p p ort such  an  
im putation . I t  is neither illegal nor im proper for th e  elected  m em b ers  
o f a local au th ority  to  m ake recom m endations to  th e  L oca l G overn m ent  
Service Com m ission on  the su bject o f  pensions w hich  m u st u ltim a te ly .b e  
paid  ou t o f  th e  rate p ayers’ m oney. L et it  be assu m ed  th a t, in  se ek in g  
to  p rotect th e  rate payers, th e  appellants acted  w ith  to o  m uch  te n a c ity  
and  w ith  in su ffic ien t tact. A s th in gs turned o u t, th e ir  o ver-en th u sia sm  
during the la ter stages o f  th e  d iscussions resu lted  in  a loss to  th e  C ouncil, 
b u t their behaviour cannot be said  to  contain  th a t  e lem en t o f  bad fa ith  
w hich is necessarily  in vo lved  in  th e  term  “ m isco n d u ct ” .

I  would allow  th e  appeal and quash th e  order o f  surcharge b y  th e  
A uditor-G eneral upon  th e  appellants. A s th is  is  th e  first occasion  o n  
w hich th e  provisions o f  section  194 o f  th e  O rdinance h a v e  arisen  for  
clarification in  th is  Court, I  th in k  th a t each  p a rty  sh ou ld  bear h is  o w n  
costs in  these proceedings.

F ernando, J .— I  agree.

• A p p e a l  aUoitf'ed.
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