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DANUSKODY THEVAR, Applicant Appellant, and MICHAEL 
FERNANDO, Respondent.

708— W orkm en ’s Com pensation, C 3/95/43.

Workmen's Compensation—Death caused by accident arising out of employment—  
Contravention of employer’s orders—Scope of employment— Workmen's 
Compensation Ordinance .(Cap. 117) s. 3 (B) 2.
Where a labourer met with his death by an accident arising out of his 

employment, the fact that he acted in contravention of the orders of his 
employer would not debar a claim for compensation where the act was 
done within the scope of his employment.

T TTTS w as an ap peal fro m  an  order  m a d e  b y  a C om m ission er fo r  
W o rk m e n ’s C om p ensation  d ism issing  th e  a p p e lla n t’ s c la im  fo r  

com p en sa tion  in  resp ect o f  th e  dea th  o f  h is  son.-

T h e  fa cts  appear from  th e  argum ent.

H . W . Thambiah  fo r  ap p lican t, ap pellan t— T h e  d eceased , Suppiah . 
w as a labourer em p loyed  b y  th e  resp on d en t in  loading bags o f  tea leaves 
from  ligh ter to  sh ip . T h e bags w ere carried  from  ligh ter to  sh ip  b y  
m eans o f  a “  rop e  ”  sling  w orked  b y  a crane. A fte r  loading the 
w ork m en  are ex p ected  to  g o  on  board  sh ip , g e t  th eir  n am es registered, 
and leave th e  sh ip  b y  a  gangw ay. T h e  w itn esses state th at 
th e w orkm en  had  b een  w arned  n o t to  g o  up  to  th e sh ip  in  the “  rope 
sling. I n  con traven tion  o f  th is  p roh ib ition  th e deceased  attem p ted  to  
en ter th e  ship b y  m ea n s o f  th e  “  rop e  ”  sling  and  w as k illed . T h e  question  
th at arises is w h eth er in  v ie w  o f  th is proh ib ition  th e  ap p lican t can  cla im  
com p en sa tion  under section  3 o f  the W o r k m e n ’s C om p en sation  O rdinance 
(C hap. 117). I t  is su bm itted  th at there is n o t a  serious and  w ilfu l m is 
conduct. here. T h e ev id en ce  is n o t c lear  th at exp ress orders w ere g iven  
th at th e  w ork m en  shou ld  n o t  use th e  “  rope  ”  sling for  entering  the sh ip . 
T h e w ork m en  h a d  a h ab it o f  going  u p  th e  “  rop e  ”  sling  and  this w as 
con d on ed  b y  resp on d en t. I t  h as b e e n  h e ld  th at w here a w orkm an  
leaves h is p la ce  o f  w ork  and  goes o u t and  is in ju red  on  his w ay  he is 
still in  the course o f  h is  business— Gane v. N orton H ill Colliery C o.1; 
W ebber v. W ansborough, L td .1. I n  Plumb v. Cobden F lo w  Mills Co., L td .3, 
L o rd  D un ed in  drew  a d istin ction  b e tw een  a proh ib ition  w h ich  lim its  the 
sphere o f  em p loy m en t and a proh ib ition  w h ich  on ly  deals w ith  con d u ct 
w ith in  th e  sphere o f  em p loy m en t. T h e  burden  o f  p roving  th at w orkm an 
w as gu ilty  o f  serious an d  w ilfu l m iscon d u ct lies u pon  th e  em p loyer—  
Johnson v. Marshall & Sons, L td * .  F u rther, w here death  occu rs , w ilfu l 
m iscon d u ct on  part o f  w ork m an  is n o  d e fen ce— 34 H alsbury  (Hailsham ed.) 
872; Macguire v. Galbot *; Noble v . S outhern Railway Co.*; M oore 
{A . G .) 16.Co. v . D onnelly  and Kelaart v . Piyadasa * are cases w h ich  h ave  
n o ap p lication  to  th e  fa c ts  o f  th e  presen t case.

1 (1909) 2 K . B. 539. 5 (1915) B. W. C. C. 555.
* (1915) A . C. 51. • 8 (1940) A . C. 583.
• (1914) A . C. 62 at p. 67. 7 (1921) 1 A . C. 329.
* (1906) A . C. 409 at p . 411. 8 (1942) 43 N , L. B. 394.
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H . W . Jayawardene for defendant, respondent—The authorities cited 
for the applicant do not apply to the facts of this case. The burden of 
proof lies oh the applicant. The acoident did not arise “  out of and in the 
course of his employment ” . The crane had two slings. The “  net ”  
sling alone was used for taking up workmen. Suppiah went up by the 
“ rope ”  sling not for the purposes of his employment but to get to the 
ship earlier and so get his pay earlier than his co-workmen. He was 
acting purely in his own interests and not in the interests of his employer. 
The deceased workman took an unnecessary risk for his own purposes. 
The accident therefore did not arise out of and in the course of his 
employment. Oane v . Norton Hill Colliery Co. {supra) was distinguished 
by the House of Lords in Lancashire & Yorkshire Railway Co. v. 
H ighley  l . See also S tephen  v. Cooper 2; Knowles v . Southern Railway 
Co.3; and Noble v . Southern Railway Co. (supra), which was considered 
by Howard C.J. in Kelaart v . Piyadasa (supra).

H . W . Thambiah in reply—As regards the burden of proof the re
spondent has admitted that, the accident arose “  in the course of “  the 
employment but denied that it arose “  out of ”  the employment.

Cur.' adv. vult.

M arch  27, 1945. W ueyewardene J .—

T his is an appeal from  an order m ade by  a C om m issioner for  W ork m en 's  
C om pensation  d ism issing  th e ap p ella n t’s c la im  fo r  com pensation  in 
respect o f  th e death  o f  h is son , Suppiah.

Suppiah  w as a labourer em p loyed  in the C olom bo H arbou r by  the 
respondent in  loading bags o f  tea leaves. T h e  bags are carried up  from  
th e ligh ter to  th e sh ips in the harbour by  m eans o f  a sling— described  by  
on e w itness as “  m erely  a loop  o f a rope ” — w orked by  a crane. W h en  
all th e  bags have been  sen t to th e  ship, Suppiah  and his co-w orkm en  on 
th e lighter have to  go  on  board  the ship, get their nam es registered b y  a 
clerk  and leave the sh ip  by  a gangw ay and go ashore in a b oa t provided 
by  the respondent. O n the day in question  Suppiah  clun g  to  the last 
load  o f  bags carried  b y  the rope sling. T h e deckm an  w ho w as on  board 
th e  ship saw Suppiah  com in g  up on  the loaded sling and gave orders for 
th e sling to  be  “  halted  Im m ed ia te ly  afterw ards, the bag to  w hich  
Suppiah  wus clinging got unloosened. Suppiah  fe ll dow n  w ith  the bag 
and w as killed.

E v id en ce  w as led  before  the C om m issioner to  show  that a n et sling 
w a s used to  con v ey  labourers betw een  the lighter and th e ship and that 
th ey  had  been  w arned n ot to  go  up  or dow n in an em p ty  or loaded rope 
sling. T h ere  w as ev id en ce  also to  show  that Suppiah  had  been  warned 
on  th is occasion  too  n ot to  com e  up on  the loaded  sling. T he 
C om m issioner has accep ted  th at ev idence.

T h e  issues fram ed  b y  th e C om m issioner a t the com m en cem en t o f the 
inquiry w ere—

(a) D id  the deceased  Suppiah  rece ive  personal in jury by  acciden t 
arising ou t o f  h is em p loym en t under the respondent?

* (1929) A . C. 570.1 (1917) A. C. 352.
» (1937) A . C. 463.
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(b ) I s  th e  ap p lican t a  d ep en d an t o f  th e  deceased  ?
(c ) W h a t com p en sa tion , i f  any , is  p a ya b le  b y  th e  resp on d en t ?

T h e  C om m ission er an sw ered  issu e (a ) in  th e  n egative  and issue (b) in 
th e  affirm ative and  aw arded  n o  com pensation  to  th e  ap p lican t, i t  
w ill be  n oted  th a t th e -p a rtie s  w ere n ot a t issue on  th e  qu estion  w hether 
th e  accid en t w as “  in  th e  cou rse  o f  th e  em p loyn ien t

In  dealing w ith  issue (a) th e C om m ission er held—

"  T h is ca se  fa lls t o  b e  d ea lt w ith  on  th e  lines o f  th e three questions 
fram ed  by  L ord  M au gh am  in Noble o. Southern Railway C o.1. T h e 
answ ers are as fo l lo w s :—

(1) L ook in g  a t the fa c ts  p roved  as a w hole  in cluding  the order
given  to  th e w ork m en  n o t to  use th e loaded  sling to  go  up to  
th e  sh ips it  m u st be h e ld  th at th e  a cc id en t w as n ot on e w hich  
arose ou t o f  the e m p loy m en t o f  th e  deceased  under the 
respondent. M oore  (A .G .)  & Co. v . D onnelly*.

(2) T h e answ er to  th e  first qu estion  is in  th e n egative  as th e accid en t
w as due to  th e  d ecea sed  con tra ven in g  an  order g iven  to  h im  
b y  the person  w h o  supervised  his w ork  by  going  up to  the sh ip  
on  the loaded  sling.

(3) T h e  a ct o f  th e deceased  w as n ot don e  fo r  the pu rposes o f  and in
con n ection  w ith  h is  e m p lo y e r ’s  trade o r  b u s i n e s s .................................
T h e  o b je c t  appears t o  h ave  been  to  g e t ashore as early  as possib le  
a fter  the actu al w ork  o f  load in g  th e bags o f  tea  leaves h ad  b een  
accom p lish ed  . . . .  I t  w ou ld  h ave  been  d ifferent if 
the accid en t occu rred  w h en  th e deceased  descen ded  to  the 
ligh ter from  th e  sh ip  in  order to  w ork  e x p e d it io u s ly .”

I  m a y  observe  a t th is  s ta g e  th a t  in  answ ering th e  th ird  qu estion  th e 
C om m ission er appears to  have considered  th e m o tiv e  o f  Suppiah  in 
d isobey in g  the p roh ib ition . S u ch  a consideration  is irrelevant as L o rd  
W rig h t observed  in  Noble v . Southern Railway Co. (su p ra ):—

“  T h e  m otiv e , in th e  narrow er sense o f  th e im m ed ia te  urge in 
choosin g  to  g o  b y  th e p roh ib ited  rou te  is im m ateria l, w h eth er it  w as 
to  save tim e  or to  save h im se lf trou b le . T h e  test is ob je ct iv e  an d  
depen ds on  th e fa c t  .th a t his p roceed in g  to  th e station  w as w ith in  th e 
sphere o f  h is em p loy m en t. ”

A  large n u m ber o f  E n g lish  cases w as c ite d  a t th e  h earing  b e fo re  m e . 
A s w as rem arked b y  E a rl L o re b u m  in Blair & C o., L td . v . Chilton  3.

“  T h e  W o rk m e n ’s C om p en sation  A c t  is- an  A c t  leading  itse lf  to  
in fin ite refinem ent. T h e  w ord s o f  th e  A c t  itse lf  ru le  in  ev ery  case . 
P reviou s decisions are illustration s o f  th e  w a y  in w h ich  J u d ges look  
a t cases, and in  th a t sen se are u sefu l and  su g g estiv e ; b u t I  th in k  w e  
ou gh t to  bew are o f  a llow ing  tests o r  guides w h ich  h a v e  b e e n  su ggested  
b y  th e C ou rt in  on e  set o f  c ircu m stan ces , o r  in o n e -c la ss  o f  cases, to  b e  
ap plied  to  o th er  surroundings, an d  thus b y  degrees to  su bstitu te  
th em selves fo r  th e  w ords o f  th e A c t  i t s e lf .”

* (1940) A. C. 583. * (1921) I  A. C. 329.
* (1915) 8 Butterworths' Workmen’s Compensation Cases 324.
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A part from  th e  danger indicated  above, a C ourt has to  a ct cautiously  
in  fo llow in g  the E nglish  decisions, as section  3  o f  the W ork m en ’ s 
C om pensation  O rdinance is n o t identica l w ith  th e  corresponding provisions 
o f  th e  E nglish  A cts  w h ich  govern  th ose  decisions. I t  is, I  think, 
desirable to  exam ine th e various statutory provisions m ade in  E ngland 
from  1906.

T h e W ork m en ’s C om pensation  A ct o f  1906 en a cted : —

“  S ection  I  (1). I f  in any em p loym en t personal in jury by  accident 
arising ou t o f and in the course o f  th e em p loym en t is caused  to  a w ork
m an, his em p loyer shall, su b je ct as hereinafter m entioned , be  liable to 
pay  com pensation  in  a ccordan ce  w ith the F irst Schedule in  this A c t  ” .

“ (2) P rovid ed  th a t : —

( < * ) .............................................................................................................
( b ) .................................. ........................................................... .
(o ) I f  it is p roved  th at the in jury to  a w orkm an is attributable to  the 

serious and w ilfu l m iscon du ct o f  that w orkm an, any c o m 
pensation  cla im ed  in respect o f  that in jury shall, unless the 
in jury  results in death  or serious and perm anent disablem ent, 
be d isa llow ed .”

U nder this A c t  one o f the m eth od s used to show  that the in jury was 
n o t cau sed  b y  an “  accid en t arising o u t o f  the em p loym en t ”  w as by  
proving  that, the w orkm an was doing som e th ing w hich  h e w as prohibited  
from  doing. T h is gave rise to  the distinction  draw n in Plumb v. Cobden 
Flour Mills Go., Ltd. 1 betw een  “  prohibitions w hich  lim it the 
sphere o f  em p loym en t, and prohibitions w hich  on ly  deal w ith  con d u ct 
w ith in  the sphere o f em p lo y m e n t” . I t  w as held that it w as on ly  a 
" s c o p e  lim iting  p roh ib ition ”  th at preven ted  an accident from  arising 
ou t o f the em p loym en t.

In  M oore (A .G .) & Co. v. D onnelly (supra) a m iner, in  the course o f his 
em p loy m en t fired a shot b y  m eans o f  a fuse and detonator and retired to 
a  p lace  o f  sa fety . T h e sh ot m issed fire. A ctin g  in contravention  o f 
certa in  S tatu tory  Orders m ade under th e C oal M ines A c t , th e m iner 
returned to  th e  p la ce  o f  th e sh ot in less than on e hour, w hen th e  shot 
b lew  off in his fa ce  and disabled h im  perm anently . I t  w as there held 
th at the m in er w as n ot en titled  to  com pen sation . L ord  B irkenhead L .C . 
stated.: —

”  O n  prin cip le , n o d istin ction  can  log ica lly  b e  draw n betw een  a 
proh ib ition  fou n d ed  upon  statute and on e im posed by  th e em p loyer to 
regulate the em p loym en t. W h ere  a prohibition  for w hich
th e em p loyer  is responsib ly , in  m atters com parab le  to  those under 
d iscussion , is brou gh t c learly  to  the n otice  o f  the w orkm an, h is breach  
o f  it  takes h im  ou tside the sphere o f  his em p loym ent, so that the risk 
in w h ich  h e in volves h im se lf has ceased  to  be reasonably incidental to 
th a t em p loym en t.

A s  a result o f  th is decision , the L eg islatu re am ended th e  L a w  b y  an 
A c t  o f  1923 provid ing th at even  in  su ch  circum stances as those in  Moore 
(A .G .) A Co. v . Donnelly (supra) the accid en t “  shall b e  deem ed  to  arise

'  (1914) A . C. 62.
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o u t  o f  and  in  th e  cou rse  o f  th e  e m p loy m en t " ,  i f  th e  a c t don e  b y  th e 
w orkm an in  con tra ven tion  o f  orders w as d on e  b y  th e w orkm an  “  fo r  th e 
purposes o f  and  in  con n ection  w ith  h is em p lo y e r ’ s trade or business 
T h at A c t  o f  1923, w as an  am en d ing  A c t  to  b e  read  w ith  th e p r in cip a l A c t  
o f  1906, and the re leva n t provision  w as con ta in ed  in  section  7 w h ich  
re a d : —

"  F o r  th e  p u rp oses  o f  th e  p rin cip a l A c t , an  accid en t resu ltin g  in 
death  o r  serious and p erm an en t d isab lem en t o f  a w orkm an  shall be  
d eem ed  to  arise ou t o f  an d  in  th e  cou rse  o f  h is em p loy m en t, n otw ith 
standing th at the w orkm an  w as at th e  tim e w hen  th e  a cc id en t h ap p en ed  
actin g  in con tra ven tion  o f  an y  statu tory  o r  o th er  regu lation  ap p licab le  to  
h is em p loym en t or any  orders g iven  by  or on  beh alf o f  h is em p loyer, 
or th at h e w as actin g  w ith ou t in stru ction s fro m  h is em p loyer , i f  such  
a ct w as don e  b y  th e w ork m an  fo r  th e pu rposes o f  and in  con n ection  
w ith  h is em p loy er 's  trade or b u s in e s s ."

In  the new  A c t  o f  1925 th e  re levant p rovision s are as fo l lo w s : —

S ection  I  (I )— S am e as section  I  ( I )  o f  th e  1906 A c t .
P roviso— (a)— S am e as section  I  (2) (a) p rov iso  o f  1906 A c t  w ith  a 

slight am end m en t.
P roviso  (b)— S am e as section  I  (2) (c ) p rov iso  o f  1906 A ct.
S ection  I  (2)— S am e as section  7 o f  th e  1923 A ct.

W ilsons and Clyde Coal Co., L td . v . M ’Ferrin  and  K err
or M ’avlay & another v . Jam es Dunlop and Co., L td . 1 show
th e  scop e  o f  section  I  (2) o f  th e  A c t  o f  1925. I n  th e first case  M ’F errin  
an d  H en ry , tw o  m iners, h ad  to  bring  dow n  a “ n o s e ”  o f  coa l b y  blasting.
E a ch  m iner had to  bore  a h o le , charge it w ith  an ex p losive , stem  it and
then  ligh t a strum . A fte r  stem m in g  h is h ole  M ’F errin  gave the usual 
w arning to  all in the v ic in ity . H e  th en  lit h is strum  an d w en t to  a p la ce  o f  
sa fety . H earin g  a  sh ot going  off, M ’F errin  th ou gh t it w as h is, hav ing  

4 forgotten  tem porarily  there w ere tw o  sh ots to  g o  off. A fte r  a fe w  m inu tes 
M ’F errin  w en t ba ck  to  fin d  o u t if h is sh ot h a d  brou gh t d ow n  th e coa l. 
T h e  shot w h ich  w en t o ff w as H e n d ry ’ s sh ot. H is  sh ot had, in fa ct, 
m isfired  an d  w en t off in h is fa ce  w hen  h e retu rn ed  and in jured  h im  
seriously. I n  return ing w ith in  an  h our h e con tra ven ed  the provisions 
o f  a S tatu tory  O rder. T h ou g h  th e fa c ts  w ere sim ilar to  th ose  in  M oore 
( A .O .) & Co.' v . D onnelly (supra) it w as h eld  th at th e w orkm an  w as 
en titled  to  com p en sa tion  in  v iew  o f  section  I  (2). I n  th e  secon d  case  
M ’A u lay , a m iner, w as en ga ged  along  w ith  a firem an and another m iner, 
in  firing b y  e lectr ic ity  a series o f  shots in a m in e . W h e n  on e o f  th e shots 
h a d  exp lod ed , M ’A u la y  ca m e fr o m  h is p la ce  o f  sa fety  an d  cou p led  the 
cab le  to  th e detonator o f  th e  n ext sh ot. A t  th e  tim e  th e  firem an  w as 
m ov in g  th e  handle  o f  h is firing b a ttery , w h ich  w as still a tta ch ed  to  the 
ca b le , to  free som e m ech a n ism  w hich  h ad  ja m m e d . T h e  sh ot exp lod ed  
and M ’A u la y  w as k illed . T h ere w as a statu tory  m ining  regu lation  w hich  
p rovided  th at th e person  au thorised  in  w riting  b y  'the M an ager to  fire 
th e  shots shou ld  h im se lf d o  th e  cou p lin g . I t  w as h e ld  th at in  coup ling  
th e  cab le  t o  th e  d etonator , M ’A u la y  w as arrogating to  h im se lf a d u ty



174 WUEYEWABDENE J .—Danaskoiy Thenar and Michael Fernando.

restricted  to  th e authorized sh ot firer and that th e acciden t did n ot arisg 
ou t o f  th e  em p loym en t and th at section  I  (2) did n o t apply.

. I  shall discuss now  th e case o f Noble v. Southern Railway Co. (supra) 
relied on  by  the C om m issioner. In  th at case the C ourt o f  A p p ea l had 
to  consider again the e ffect o f  section  I  (2) o f  the E nglish  A ct. N oble, 
th e husband o f  the cla im an t, w as a firem an em p loyed  b y  the R ailw ay 
C om pan y, and attach ed  to  the lo com otive  depot at N orw ood Ju n ction . 
H e  w as asked to  go to  E a st C roydon  to  carry ou t duties there. F or  that 
purpose h e had  to  w alk  from  th e d ep ot to  N orw ood  Ju n ction  and then 
take train to  E a st C roydon. T h e  recogn ized  route from  th e d ep ot t o  
N orw ood  Ju n ction  w as along a lighted  footpath . There w as another 
route w hich  w as shorter along the lines o f th e R ailw ay . T h at route was 
a dangerous one and its use b y  the em p loyees o f the C o m p a n y ' was 
prohibited  by  w ritten  in stru ctions w hich  stated  further th at an em p loyee  
using that route w ould  be acting  “  outside his em p loym en t ” . N oble 
w ent along the proh ibited  route an d  w as killed  by  an e lectric  train. 
T h e decision  o f  th e H ou se  o f L ord s  w as in favour o f the cla im ant. In  the 
course o f  h is ju d gm en t, L ord  P orter sa id : —

“  T he so-ca lled  prescribed route is n ot a lim it outside w hich  the m an 
has ceased  to- be acting  w ith in  h is em p loym ent. H e  m ay  indeed be- 
acting  in con traven tion  o f  h is m a ster ’s orders, b u t ex cep t in this respect 
h e  is n ot Agoing ou tside the sphere o f  his d u tie s .”

D ealing^w ith  th e  doctrin e o f  “  added peril ”  V iscou n t M augham  said :,—

“  I t  is clear th at if th e case com es w ith in  sub-section  (2) the m an  w ill 
b e  en titled  to  com p en sa tion  notw ithstanding th e added risk w hich  th e  
m an has run by  his d isobedience. T h at obv iou sly  is the very  ob ject 
o f  the su b-section  in  th e  case o f  death  or serious and perm anent 
d isab lem ent being  cau sed  b y  th e a cc id en t.”  :

T h e e ffect o f  th is decision  a6 m ay  be gathered from  the various 
ju d gm en ts appears to  m e to  be  as fo l lo w s :— T h e question  has to1 be 
considered  first w hether the accid en t arose “ out  o f  and in the course 
vo f  the em p loym en t ”  w ith in  the m eaning o f section  I  (I )  o f the A c t . I n  
the consideration  o f  th is qu estion  the Ju dge o f the C ou n ty  C ourt should 
ignore th e  order in con traven tion  o f  w hich  the w orkm an w as acting  w hen 
he w as killed  or seriously  in jured . T h e  order to  be ignored m a y  be 
even  on e o f  such  a nature as w ould  h ave been  held before  1928 to  be a 
“  scope-lim itin g  ”  order. I f  the answ er to  the question  so considered is 
in the negative then  the c la im  fails. A n  instance given  by  L o rd  A tkin  
is th at o f  a  guard n ot em p loyed  as engine driver and in jured w hile 
driving th e train. H is  in ju ry  w ou ld  n ot arise ou t o f  and in the course 
o f  hiB em p loym en t, apart from  th e fa c t  th at h is  em p loyers had m ade an 
express regu lation  th at n o guard w as to  drive an engine. A n o th e r  
instance is afforded b y  M ’Avlay & another v . Janies Dunlo-p & Co., Ltd. 
(supra). I f  th e  an sw er to  th e question  is in  the affirm ative then  the 
fu rther question  has to  be  considered  w h ether in  v ie w  o f  the contravention  
o f  th e  order o r  regu lation  it  is or it  is n ot an accid en t arising o u t o f  the- 
em p loym en t. I f  th e  answ er to  th a t question  is  also in  th e  affirm ative 
th e c la im  su cceeds. I f  th e answ er to  th is fu rth er question  is in  the-
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negative, th en  th e  J u d g e  m u st inqu ire w h ether th e  “  a ct w as d on e  b y  
th e  w orkm an  fo r  th e  pu rposes o f  an d  in  con n ection  w ith  h is  e m p lo y e r 's  
trade or business T h e  inquiry sh ou ld  n o t b e  w hether th e  a c t  w as 
■done fo r  th e pu rposes o f  and  in  con n ection  w ith  th e  w orkm an’s job . I f  
th e  answ er to  th at inqu iry  is in  th e  affirm ative th en  b y  seotion  I  (2 ) “  the 
A ccident sh all b e  d eem ed  to  arise o u t  o f  and  in  th e  course ^of th e  em p loy 
m en t ”  and  th e  c la im  w ill su cceed . O therw ise the r.lftim w ill fa il.

In  the ab ove  ca se  V isco u n t M au gh am  Btated con cise ly  in  another 
fo rm  th e  qu estion s w h ich  th e  C ou n ty  C ou rt J u d g e  w ill h ave  to  an sw er: —

(1) "  L ook in g  a t th e fa c ts  p roved  as a w hole , in cluding  any regu lations
or orders a ffecting  th e w ork m an , w as th e  a cc id en t on e  w hich  
arose o u t o f  an d  in  th e  cou rse  o f  h is  e m p loy m en t ”  ?

(2) “  I f  th e  first qu estion  is answ ered  in  th e n egative , is th e negative
answ er due to  th e fa c t  th at w h en  th'e accid en t h ap p en ed  the 
w orkm an  w as actin g  in con tra ven tion  o f  som e regu lation  or 
ord er”  ?

(3 ) “  I f  th e secon d  qu estion  is answ ered  in  th e a ffirm ative w as th e act
w h ich  th e w orkm an w as en gaged  in perform ing  done b y  the 
w orkm an fo r  th e pu rposes o f  and  in  con n ection  w ith  his 
em p lo y e r ’ s trade or bu sin ess”  ?

I t  w as th ose  three qu estion s w h ich  th e  C om m ission er th ou gh t h e  w as 
ob lig ed  to  answ er in  considering  th e first issue in  th is  case  and  h e  answ ered 
th ose  qu estion s : —

(1) N o.
(2) Y es.
(3) N o.

I t  has to b e  considered  w h eth er th e C om m ission er w as righ t in  proposing  
t o  h im se lf th ose  three questions.

T h e  relevant p rovision s o f  ou r O rdinance a re : —

“  Section  3 . I f  p erson a l in ju ry  is  ca u sed  to  a w orkm an  b y  accid en t 
- arising o u t o f  and  in  th e cou rse  o f  h is em p loy m en t, h is em p loyer  sh all

be  liable to ' p a y  com p en sa tion  in  accord a n ce  w ith  th e  provisions o f  th is
O rd in a n ce :

P rov id ed  th at th e em p loy er  shall n o t  b e  so  liable—

<«) .............................................................. ........
(b ) in  resp ect o f  an y in ju ry , n o t resu ltin g  in  death , cau sed  b y  an  

accid en t w h ich  is d irectly  a ttr ibu tab le  to—

0 ) ....................................................................................................................................................................
( ii.)  th e w ilfu l d isobed ien ce  o f  th e w orkm an  to  an  order 

expressly  g iven , o r  to  a ru le ex p ressly  fram ed , for the 
p u rpose o f  secu rin g  th e sa fe ty  o f  w ork m en , or

( U i ) ........................................................................................................................................................................... ” •
I f  one a d op ts th e m eth od  o f  ap p roa ch  su ggested  b y  V isco u n t M au gh am  

in  N oble  v. Southern Railway Co. (su pra) th e  C om m ission er sh ou ld  h a v e  
p u t to  h im se lf o n ly  th e fir s t  tw o  qu estion s su ggested  b y  h im  as section  3  
(6 ) (ii) o f  ou r O rdinance d oes not. render it  necessary  to  con s id er  w hether 
o r  n o  th e  w ork m an  con tra ven in g  any  order w a s actin g  “  fo r  th e  pu rposes 
o f  and  in  con n ection  w ith  th e  e m p lo y e r ’s trade o r  business ” .
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T h e C om m issioner having answ ered th ose tw o  questions, the first in  the 
negative and th e secon d  in  the affirm ative, shou ld  have held  in  favour 
o f  th e appellant. H e  m isdirected h im self w hen  h e proceeded  to  consider 
the third question  form ulated  b y  V iscou n t M augham  which* finds n o place 
in a  case governed by  our Ordinance.

I n  going b y  th e rope-sling instead o f  the net-sling Suppiah  w as, no 
doubt, disobeying his m aster ’ s orders in that respect but h e w as not 
p lacing h im self outside th e scop e  o f  his em p loym ent. H e  w as a t the 
tim e engaged in perform ing his duty— going to  the ship to  h ave h is nam e 
registered— and W’as n ot “  engaged in a frolic o f  h is ow n  under the 
pretence o f  doin g  his m a ster ’s w ork I f  the m ere fa ct that a t the tim e 
o f  the acciden t the w orkm an w as doing an a ct in w ilfu l d isobedience o f  
the em p loyer ’s order rendered the accident to  be one n ot arising ou t o f  the 
em p lym ent, then  the L egislature has failed  to  ach ieve its ob je ct in 
creating an exception  in  section  3 (b) in  respect o f  cla im s arising from  
the death  o f  a w orkm an, because the success o f  every  claim  depends on 
the proof that the in jury w as caused b y  an accident arising ou t o f  the 
em ploym ent.

A dapting  th e line o f  reasoning in Noble v. Southern Railway Co. {supra) 
to  cases under our Ordinance I  am  o f opin ion  that the C om m issioner 
shou ld  have approached the consideration  of the first issue b y  asking 
h im self first w hether the accident arose out o f the em p loym en t w ith in  the 
m eaning o f section  3, ignoring the prohibition  w ith  regard to  the use o f  the 
rope-sling. I f  he answ ered th at question^ in the negative then  the claim  
w ould fail (v ide Kelaart v. Piyadasa *). I f  h e  answered th at in  the affirm ative 
then it did n ot m atter that the deceased m et w ith  his death because he 
acted in w ilfu l d isobedience o f  the prohibition  regarding th e use o f  the 
rope-sling.

I  set aside the order o f  the C om m issioner and send the case back  to  
h im  for  the assessm ent o f com pensation . T he appellant is entitled  to  
costs o f the proceedings before  th e  Com m issioner and the Costs o f appeal.

Appeal allowed.


