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Civil Procedrure—Claim by a dofendant aguinst a co-defendant for substantive relic/—
Jurisdiction of Court to enlertain it.

Res judicata—Partition aclion—Withdrawal of action—Consent by some of the
defendants—Failure to obtain leave to institute fresh action—Effect on rights
of parties in a subscquent action—C'ivil Procedure Code, 8s. 207, 106.

(i) ‘The Civil Procedure Code does not empower n Court to entertain substan-
tivo claims for relief preferred by defendants inter se. Therefore, if A sues 13
for declaration of title to certain property and makes C, a co-owner, a party
defendant in order to ensure a more complete and cffectual adjudication of
the issues arising in the action, C cannot, while supporting A's allegations
against B, ask for a declaration of rights and an award of damages on his own
account against I3, .

(ii) A instituted action No. 1 for the partition of a land on the basis that it
was exclusively owned in common, from a comimon source of title, by him and
the defendants one of whomn was B. C intervened claiming for himself an un-
divided 2/9 share of the land. A decided to avoid a contest on the issue of
C’s claim. He obtained, with B's consent, penﬁfssion from the Court to
“ withdraw the action ™ but did not ask for liberty to institute o fresh action.
Accordingly, the trial Judge entered a decree dismissing A’s action with costs
in favour of C.

About a year later the successors-in-title of I3 instituted action No. 2 against
C in respect of the identical land claiming declaration of title to the 2/9 share
which C had claimed in action No. 1. A was also joined in action No. 2 as o
defendant in order to ensuro a more complete and cffectual adjudication of
the issues arising in the action.

Held, (a) that the failure of A to obtain liberty under section 406 of tho
Civil Procedure Code to bring fresh proceedings at the time when he ** with-
drew " from the partition action (Action No. 1) was fatal to any frosh attempt
by A to reagitate a claim which came into conflict with C’s title to an undivided

2/9 share.

(b) that the plaintiffs in action No. 2, being privies of B who had consented
to tho unconditional withdrawal of action No. 1, were also precluded from
asserting that the title which had passed to them from B provailed over

tho title of C.

A.PPEAL from a judgment of the District Court, Point Pedro.

C. Thiagalingam, Q.C., with 1", Adrulambalame and C. Chellappah, for

the 1st and 2nd defendaits appellants.

. G. Wikramanayake, Q.C., with .. Nagendra, for the plaintifts

respondents.

H. W, Pambiak, with 4. ;\:_'zlge;z(!r'(!, for the 3rd and 4th defendants

respondents.
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Q_ctobel' 28, 1955. GRATIAEN, J.—
_,“ The plaintiffs sued the Ist and 2nd defendants in this action for a
* gJeclaration of titlo to an “ undivided 18 lachams share ” of a defined
allotment of land, 37 Jachams in extent. This allotment had origi;lally
formed part of a larger land called ‘Thaddanthoddam (47 lachams in
extent) out of which two small portions had passed into the possession
of third parties by purchase. According to the plaintiffs, the entire
37 lachams allotment to which this action relates belonged to themselves,
the 3rd and 4th defendants in the proportions of 18, 11, and 8 respectively.
They alleged that the 1st and 2nd defendants, who had no title to the land,
obstructed tlhecir possession as co-owners on 10th December 1950.
Accordingly, they claimed, in addition to a doclaratory decree in respect
of their title on this basis, an order for the cjectment of the 1st and 2nd
defendants and damages. The 3rd and 41l defendants were joined in
the action in order to ensure a more complote and effectual adjudication

of the issues arising in the litigation.

The 1st and 2nd defendants ave husband and wife. She disclaimed
any sharve in the land on her own account. The 1st defendant, on the
other hand, claimed to be the owner by inheritance of an undivided
2/9 shave ; according to him, the collective rights of co-ownership asserted
by the plaintiffs and the 3rd and 4th defendants must be restricted to
the balance 7/9 shave. On this basis, he repudiated the allegation that
hie and his wife were trespassers, and resisted the claims for ejectment
and damages.

The 3rd and 4th defendants file a joint answer supporting the plaintiffs’
allegation that the 1st defendant had noshare in the 37 lachams allotment.
They too asked for a declaration of their respective rights and an award
of damages on their own account against the lst and 2nd defendants.
These latter claims should, of course, have been rejected by the learned
Judge ex mero motu. Tho Civil Procedure Code does not empower a
Court to entertain substantive claims for relief preferred by defendants
inter se. It is no doubt permissible, and sometimes necessary, to ad-
judicate upon competing claims of one set of defendants against the other,
but only in so far as would enable the Court to determine whether the
relief asked for by the plaintiff (or against him upon a claim in reconven-
tion) ought to be granted. Fernando v. Fernando and Banda v. Banda 2.
Rut the formal decrec cannot award substantive relief except in fatour
of the plaintiff or against him. Accordingly, the claim of the 3rd and
4th defendants for a declaration of titlé and for damages against the 1st
and 2nd defendants could only have been entertained in separate pro-

The question of stamp duty is also involved. These objections

ceedings.
I would theréfore hold

go beyond a cowplaint of mero irregularity.
that the Court had no jurisdiction to enter a decrec granting substantive

relief to either the 3rd or the 4th defendant against the 1st and 2nd
defendants. ..

1(1939) 41 N. L. Iv. 208. 2(1941) 42 N. L. R. 475,



GRATI(AEN, J.—Kandavanam v. Kandaswamy 243

With regard to the plaintiffs’ claim against the Ist and 2nd defendants,
the learned Judge decided, upon his assessment of the oral and documen-
tary evidence, that they had established their joint right to an undivided
18 lachams share of the land and that the outstanding shares belonged
exclusively to the 3rd and 4th defendants in the proportions set out in
the plaint. It follows that in his opinion the Ist defendant and his wife,
being trespassers, were liable to ho ejected at the instance of the

plaintiffs.

The judgment on questions of fact is not completely free of misdirection,
but I do not consider the errors complained of to be sufficiently subs-
tantial to justify our reaching an opposite conclusion. In my opinion,
however, the learned Judge wrongly rejected the objection that the
plaintiffs were precluded in law from asserting any title which came into
conflict with the 1st defendant’s title to a 2/9 share.

The 1st defendant’s plea, which is equivalent to a plea of res judicata,
was based on the outcome of an ecarlier litigation in which he, the present
3rd defendant, a man named Ramalinge m, (who is the predecessor in
title of the present plaintiffs) and certain others were parties. In order
to avoid confusion I propose, in setting out the relevant details of those
proceedings, to describe the parties to those ecarlier proceedings by
reference to their respective designations in the present litigation.

On 21st December 1948 the 3rd defendant instituted an action for
the partition of this identical land in accordance with a chain of title
which coincides precisely with that on which he and the plaintiffs now
rely. His plaint specifically averred that ‘“ no other persons (had) any
right or interest in the land sought to be partitioned . Ramalingam
entered an appearance and obtained permission to file his answer, if
neccessary, after the completion of the preliminary swrvey. In duc
course, the 1st defendant intervenced and objeceted to a partition on the
basis asked for by the present 3rd defendant. He was accordingly added
as a party defendant, and filed an answer elaiming an undivided 29
share upon a title precisely similar to that which he asserts in the present
action.

The nature of the dispute arising for adjudication between the present
3rd defendant and the present Ist defendant in that earlier litigation
was perfectly clear: the crucial issue was whether the 1st defendant
had title to an undivided 2/9 share, and was to that extent entitled to
object to a partition on the basis that the land was exclusively owned
in common by the 3rd defendant and other members of the group claiming
title from a common source. But the 3rd defendant decided to avoid
a contest on this issue. He obtainéd, with Ramalingam’s consenf, per-
mission from the Court to “ withdraw the action ’’, but did not ask for
liberty to institute a fresh action. Accordingly, the trial Judge entered
a decrce on 20th October 1949 dismissing the 3rd defendant’s action
with costs in favour of the present Ist defendant.

. The present plaintiffs and the 4th defendant admittedly had no interests
in the land prior to 20th October 1949. Very shortly afterwards,
however, a number of transactions took place. On 1st March 1950,
Ramalingam purchased an undivided -share which ithe 3rd defendant
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had previously allocated to A. Vallipuram (a party to the partition
action belonging to the same group as himself). A few months
later Ramalingam, by a scries of conveyances, parted.with all his un-
divided-interests in the property : vide P21 in favour of the 1st plaintiff,
122 in favour of the 2nd plaintiff, and P23 in favour of the 4th defendant.
The 4th defendant also purchased ¢ 2 undivided lachams” from the
3rd defendant. '

It will be observed that all the interests previously claimed by the
3rd defendant have now been allotted by the plaintiffs either to the 3rd
defendant himself or to the J4th defendant by virtue of purchases
completed subsequent to the date of the decree in the partition action.
Similarly, all the interests previously allotted by the 3rd defendant to
Ramalingam and to Vallipuram are now alleged to have passed either to
the plaintiffs or to the 4th defendant.  On the other hand, the Ist defend-
ant asserted in both proceedings that hie had legal title to an undivided
2/9 share, but did not dispute on cither occasion that the balance 7/9
share was held by the competing group. In other words, he concedes
that the entirety of this balance 7/9 share belongs to the plaintifts, the
3rd defendant and the 4th defendant in the proportions 1S: 11 : 8.
The scope of the dispute in both proceedings was therefore identical.

The present action commenced on 22nd February 1951, The plain-
Ltiffs and the 4th defendant, as successors in title to Ramalingam, are
admittedly his privies. The 4th defendant is, for the same reason, a
privy of the 3rd defendant from whom he purchased a part of the title
previously asserted by the 3rd defendant.

As there had been no formal adjudication in the carlier action regarding
these competing claims, the doctrine of res judicatu, in the strict sense
of the term, does not apply. What then was the effect of the  with-
drawal ? of that action by the 3rd defendant with Ramalingam’s consent,
and of the consequential decree entered by the Court dismissing his
claim for a partition of the land to the exclusion of the Ist defendant 2

The 3rd defendant “ withdrew >  from  the partition action
under the provisions of section 406 of the Civil Procedure Code which
(notwithstanding certain doubts expressed in former tiines) is now
recognised as being applicable to actions for the partition of property.
As the Judicial Committee of the Privy Coancil observed in Ponnammal w.
Arwmugan t, snch an action, ““ though in form an action for partition,

is for the recovery of land .
Section 400 is in the following terms :—

406, (1) If, at any time after the institution of the action, the
Court is satisfied on the application of the plaintiff (7) that the action
must fail by reason of some formal defect, or (0) that there ave sufficient
grounds for permitting him to withdraw from the action or to abandon
part of his claim with liberty to bring a fresh action for the subject-
matter of the action, or in respect of the part su abandoned, the
Court may grant such permission on such terms as to costs or otherwise

as it thinks fit.

V(Ja9n3) I N, L. R 223 ar 226,
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(2) If the plaintiff withdraw from the action, or abandon part of his

claim, without such permission, he shall be liable for such costs as

the Court may award, and shall be precluded from Dbringing a frceh
action for the same matter or in respect of the samne part.

(3).Nothing in this section shall be decmed to authorxse the Court

to permit one of several plaintiffs to withdraw without the consent of

thc others.
]

The underlying principle must be examined in the light of the e\presd
injunction contained in section 207 that * no plaintiff shall hereafter bo
non-suited ”’. In former days, both here and in England, a plaintiff
who found that his case was going, or was even likely to go, against him
could elect to be nonsuited. By this simple device, he reserved to himself
the right to harass his opponent all over again by instituting another
action relating to the same dispute. In order to remedy this mischief;
Order 41 Rule 6 of the Rules of the Supreme Court, 1875, of Xngland

was introduced whereby :
any judgment of non-suit, unless the Cowrt or Judge otherwise
directs, shall have the same effect as a judgment upon the merils for Ihe

defendant.

Rule 6 was later superseded by Order 26 Rule-1 rel#ting to the °dis-
of actions, but it has been authoritatively decided that

continuance *’
The true principlo

the new Rule places the same fetters upon litigants.
is that *“ after a plaintiff has proceeded with his action to a certain point,
and brought the defendant face to face with him, he is not then entitled
to escape the determination of the issue by a side door. He is no longer
dominus litis. The Judge then has the power of saying whether the
action shall be discontinued or not . . .” and “when a plaintiff
has gone on to such a point that he has brought his adversary face to face

o
with him, it is only by the leave of the Judge that he can withdraw so
as to have the power of bringing a fresh action for the same cause.’*
‘oz v. Star Newspapers (1898) 1 Q. B. 636 C. A., affirmed by the Housc
of Lords in (1900) A. C. 19., where Lord Halsbury observed, ‘“ \WWhen a
cause once comes into Court, and where the plaintiff offers no suppont;

to his action, there must be a verdict for the defendant. *’

Section 406 of our Code, rcad with the words of prohibition in section
207, has achieved the same result in this country. **The policy is that
an action once instituted must be prosecuted until it is determined by
a judgment upon the matter in dispute, and a plaintiff who withdraws
from an action or abandons part of his claim will not be_permitted to
bring a fresh action for the same matter or in respect of the same part
unless he does so with the permission of the Court which may be granted
when it appears () that the action must fail by reason of some formal
defect or (b)-that there are sufficient grounds for permittino the plaintift
to withdraw from the action or to abandon part of his elaim. Y per Garvin
J. in Annamalay Chelty v. Thornkilll. - Indeed, the Court_s power to
grant liberty to institute fresh proceedings is itself strictly limited, being

1(1932) 34 N. L. R. 381 at 385.
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conditional upon a judicial decision, based on proper material, that one
or other of the alternative situations (¢) and (b) does in fact exist.

' The 1Ist defendant’s contention is that the failure of the 3rd

defendant to obtain liberty wunder secction 406 (1) to bring fresh
praceedings at the time when he *“ withdrew ”” from the carlier action
is fatal to any fresh attempt by the 3rd defendant or his privy the 4th
defendant to reagitate a claim which comes into conflict with the 1st
defendant’s title to an undivided 2/9 share; and that the plaintiffs,
being privies of Ramalingam wwho had consented to the withdrawal of that
action without *‘ liberty to reinstitute ”°, are equally precluded from asserting
that the title which has passed to them from Ramalingam prevails over
the title of the 1st defendant.

We were referred by Counsel to certain carlier decisions which have
been cnumerated in‘a footnote Al. Some weire directly concerned with
the application of the doctrine of res judicata to partition actions. In
iny opinion, the true principle is no longer in doubt. Every decrce for
partition involves a determination that cach person found to be a co-
owner had established = title which was good against the whole world.
But in particular cases disputes also arise as to the merits of competing
claims between partics infer se. 1t thercfore follows that a plea of res
judicala arising in connection with a decree entered «afler adjudication
in a partition action must alwuys be answered by examination of the
pm't.iculb.r matters in issue which had actually been decided. If, therefore,
an action had been dismissed on the merits in view of an adjudication
as to a particular point of contest, that adjudication certainly opecrates
&s res judicala. On the oth=r hand the order of dismissal may proceed
from other grounds—e.g., because the parties had failed to establish a
title sufficient to justify a decrce in rem. In that event, the rule of res

judicata would probably not apply.

But what if the plaintiff in a partition action (after the pleadings
havo raissd a specific point of contest as to the validity of his claim to
havo the land partitioned on a basis inconsistent with the title asserted
by ono of the defendants) avoids the contest by withdrawing uncon-
ditionally from the action ? In such an cvent the particular issue which
was raised by the defendant would in my opinion constitute the ““ matter >*
which the plaintiff is precluded by section 406 (2) from reagitating in the
coursc of subsequent litigation against the same adversary. If the
plaintiff proposes, in spite of his withdrawal, to “live to fight another

1 FFootnate A :—
Fernando v. Mcnikrala (1902) § N. L. R. 369.
Paluniappa Chetty v. Gomes ¢t al. (1908) 11 N. L. R. 322.
Saram Appuhamy v. Mlartinchami et al. (1909) 12 N. I.. R. 102.
Sarcm v. Martinalhamy et al. (1909) 2 Leader L. R. 156.
De Silra v. Dc Silva (1916) 3 C. W. R. 318.
Sanchi Appn v. Jeeris Appu (1920) 22 N'. L. R. 176.
Percra v. Punchirala (1920) 2 C. L. Rec. 58.
Fernando v. Percra (1923) 25 N. L. R. 197.
Abcysundcre v. Babuna et al. (1925) 26 N. L. R. 459.

. Sinniah v. Eliakwty (1932) 34 N. L. R. 37.
De Silva v. Juwa (1933) 37 N. L. R. 165.
Kanapathipillai v. Kandiah (1942) 44 N. L. R. 42.
Sockalingam Chetty v. Kalimuttu Cheity (1943) 44 N. L. R. 330.
Nadarajah v. Paththakvddy (1951) 53 N. L. R. 273. ~
Scdarahamy ct al. v. Abubucker et al. (1953) 56 N. L. R. §3.
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day ’, he must obtain the Court’s permission under section 406 (1) to
If no such permission is granted, the statutory

retain that privilege.
bar created by section 406 (2) comes into operation, and the withdrawal

from the action has tho same cffect as a judgment upon the merits in
favour of the contesting defendant in respect of the particular matter

in dispute.

I am thercfore satisfied that, in view of his withdrawal from the parti-
tion action which he had instituted, the 3rd defendant and his privy
the 4th defendant are irrevoecably precluded from asserting against the
1st defendant a title which is in any way inconsistent with the position
that the Ist defendant was in trut'h_ a co-owner to the extent of an

undivided 29 share. :

There remains the question whether section 406 (2) also stands in the
way of the plaintiffs’ claim (as purchasers from Ramalingam) in opposition
to the title previously asserted by the Ist defendant. To this I would
reply that, just as the 3rd defendant’s withdrawal “ without liberty ™
had the effect of a judgment upon the merits in favour of the 1st defend-
ant, the statutory bar equally operates against Ramalingam who
consented to the withdrawal. The rcason is that, if the earlier action
had been dismissed on the merits in favour of the lst defendant, the
adjudication would necessarily also have involved a decision in his favour
against Ramalingam. In that event the doctrine of res judicata between
co-defendants, as laid down in Fernando v. Fernando (supra) and Banda
v. Banda (supra) would have applied. In the case now under considera-
tion, Ramalingam, by consenting to the 3rd defendant’s action being
withdrawn unconditionally, had in effect agreed to-a result which was
as effective in law as a judgment on the merits in favour of the 1st defendant
on the matter in dispute between the 1st defendant, the 3rd defendant,

and Ramalingam.

The issues arising for decision in the present action can new be answered.
The plaintiffs are precluded from obtaining a declaration of title against
the 1st defendant on the basis that they and the 3rd and 4th defendants
are the only co-oywners of the land in dispute, and the 1st defendant is
entitled to a dec]"!lr;\tion against the plaintiffs (which will also bind the
3rd and 4th defendants) that he owns an undivided 2/9 share in the land.
Tho plaintiffs arvc, however, entitled to a declaration that the balance

“undivided 7/9 sharc belongs to them and the 3rd and 4th defendants
in the proportions 18 :11:8 respectively. As the 1st defendant is a
co-owner of the land, the decrees entered against him and his wife for
ejectment and for damages, must be set aside. I would set aside the
judgment under appeal and order a decree to be entered for a declaration
of title in accordance with the decision which is summarised in this
paragraph of my judgment. The plaintiffs and the 3rd and 4th
defendants must pay the Ist and 2nd defendants their costs in

both Courts.

Swax, J.—I agree.
- Appeal allowed.



