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the Crown. Tf the grant be withheld by the Director, the teacher's
right to claim his salary is not affected.  Although a Manager is preeluded
by the Code from employing or discontinuing a teacher without the
prior approval of the Director of Education, this docs not in any way
establish privity of coutract between the teacher and the Director.
If one applies to the respondent the tests laid down for dotermining
whether o person is a servant of the Crown—namely (1) who makes the
appointment? (2) who dismisses him 7 (3} who pays his salary?
(vido Podi Singho v. Goonesinghe 1), | would say that the answer to each
question would be “ the Reverend Dorek Karunaratne ”’ and not “ the
Director of Education”. No doubt the Director controls the appoint-
ment and the dismissal, and no doubt the public revenue may be the
source from which & sum equivalent to the petitioner’s salary payable
by the Manager is derived, but in each ecase the privity of contract
botween the master and his servant remains wholly unaffected. Ewven
if the payment bo made direct to the teacher from public funds, it is made
on bekalf of the Manager who is the real debtor under the contract of
service.  Mr. Wikremanayake referred me to Bowers v. Harding * where
it was held that the master of & * national school ** in England held *“ a
public office or employment of profit ©* within the meaning of schedule
E of tho Income Tax Acts.  Ifind myself unable to derive much assistance
from this ruling in the absence of some indication of the extent, if any,
to which the constitution of & national sehool in England approximates
to that of a privately owned Assisted School in Ceylon.

For the reasons which I have now recorded I refnsed the petitioner’s
application with costs which were fixed at Rs. 315.

Application dismissed.

e —
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Omnibus Service Licensing Ordinance, No. 47 of 1948—Procedure by which Tribunals
acitng under the Ordinance should be guided-—Case staled for opinion of Supreme
Court—Form n whick it should be sent up—Section 13 (8)—Motor Car Ordi-
nance, No. 45 of 1838, section 4.

When a Tribunal of Appeusl states a oase under section 13 (8) of tho Omnibus
Service Licensing Ordinance, No. 47 of 1942, it should set out in full the facts
on which it bases its decision, its findings thereon and its decision on the gusstions
of law argued before it. It should also state the questions on which the opinion
of tho Supreme Court is desired,

A case stated must be signed by all the members of the Tribunal of Appeal
und not by the Chairman alone.

' (1948) 49 N. L. k. 344 at page 346. $(1891) 1Q. B. 560.
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CAS}S stated snder section 4 of the Motor Car Ordinance, Nu. 45 of
1938, and seetion 13 (81 of the Oanibus Service Licensing Ordinanee, No. 47
of 142,

€ Thiagalingan, with . T, Saomerawickreme, for the Peradeniya
Service Bus Company.

H. V. Perera, K.C., with ¥, I}, Guuasckera, for the Sri Lunka Omnibus
Company.

Clur. ady. vult.
Decembor 5, 184, Basvayage J.—

This is a case stated by o Trihunal of Appeal under the Omnibus
Service Licensing Ordinance, No. 47 of 1942 (hereinafter referred to as
the Omuibus Service Licensing Ordinance), on the application of the
Peradeniya Scrvice Bus Company, Limited (hereinafter referred to as the
applicant).

t appears that the applicant had applied te the Cummissioner of
Motoi Transport (hereinafter referred to as the Commissioner) for an
extension of the route covered hy its road service licence, by half a mils,
from its prosent terminns to a point called ¥mbilmeegama on the Kuandy-
Colombo Road. A company knows as the Sri Lanka Omnibus Company,
Limited, whick had & road service licence for the route from Kandy to
Colombo lad also applied for & road service licenee from Kandy via
Embilmcegama to Daulagala.  The Commissioner refused the applieations
of bath.  Reing diasatisiied with his decision cach of them appealed under
section 12 (6) of the Omnibus Sexviee Licensing Ordinance to a Tribunal
of Appent. The Tribunal appesrs to have dismissed the appeals of both
the apn! §

The applivan

. cT e (o

ant and the St Lenka Cranibus Company.

» anprcation to the Tribunal, under
sing Ocdinance, to state a
Cours. The Tribunal accordingly stated the

seciion 13 () o
enza for the opinion of s
following case:—

“1. ‘The appellant ccropany, the P. 8. Bus Co., held a licence to
Dby buses from Kandy to Daulagele zia Peradeniya, & distance of abont
10 miles ; it noxt obtained an cxtension of that route to & point midway
between the 2nd and 3rd wmile posts on the road from Daulagala to
Tmbilmecgama on the main road, and thereafter obtained a further
extension to a point & mile distant from Hmbilmeegama. These
exicnsions were decided without notice to the respondent, the Sri
Lanka Bus Co., which holds the licences to run buses on the main road
from Kandy to Embilmecgara and thence to Colombo. Appelant
argues that no notice was necessary.

“2  TFinally, the appellant Co. applied for an. exiension from
that { wmile post on to Erabilmeegama. The respondent company also
applied for a licence to run buses from Kandy vie Embilmeegama to
Daulagals. The Commissioner considered it to be wasteful competition
to allow either company to run buses on that } mile of road and
dismissed the appellant’s application on that ground. He dismissed
respondent’s application on various grounds and both appellant and
respondent appealed.
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“3. Respondent’s appeal has been dismissed by this Iribunal
because it contained no stateraent of the grounds of appeal.  Appellant’s-
appeal has been dismissed on the grounds—(1) that to grant appellant
this licence would encroach on the custom now enjoyed by respondent,
(2) that respondent has as good a claim to hold the licence in issuc
a8 the appellant. We disagree with the Commisgioner’s view that this.
4 mile should be left unserved, since we had in mind the necds of the
sick and the aged as well as the general public,

‘4. The points for decision arc (J)—whether this Tribunal was
entitled to constder any counterclaim after the respondent’s appeal
had been dismissed, (2) whether it was not bound to grant the application
of the appellunt as the only applicant in the field, (3} whether the
Tribunal was not bound to set aside the Commissioner’s order and
allow the appeal on the grounds stated in paragraph 10 (A to D) of
appellant’s present application or whether the needs of the public
are or are not best served by the decision as it stands, under which
all parties may make fresh applications and call further evidence.

“5. Let the Commissioner forward these proceedings with the
present application and the proceedings at the previous bearing of
this appeal and at his incuiry with all documents then produced.”

The stated case is open to several objections.  In the first place it is
signed only by the member elected to be the Chairman of the sitling
and not by all the members of the Tribunal. The statute! imposes
the duty of stating a case en the tribunal and not, as some Iinglish
statutes do, on the Chairman alone.

In the next place the stated case does not set forth the facts.  Under
the Ommibus Service Lieensing Ordinance a party is entitled to wake
an application for ¢ stated cuse on questions of both law and factZ.
The stated case should therefore seé out in full the facts relied upon by
each party to the hearing before the Tribunal and its findings on those
facts.

Lastly the questions on which the opinion of this Court is asked do
not arisc on the stated case. Having applied for a road service lecence
under the Omnibus Service Licensing Ordinanee the applicant was
entitled to have his application considered both by the Commissioner
and by the Tribunal of Appeal on its merits.  Some of the considerations
that should influeence the deeision of the Cobunissioner in dealing with an
application for a road service licence are set out in section 4 of the Omnibus
Bervice Licensing Ordinance. It is proper for a Tribunal of Appeal to
take into account those same considerations smong others when dealing
with an appeal.

It is not corrcet for the Tribunal to treat an appeal, as it appears to:
have been done in the case of the applicant’s appeal, ag a counter ¢laim
to another appeal, viz., the appeal of the Sri Lanka Omnibus Company.
Nor should it regard itself bound to allow an appeal on the ground that
the appellant is the sole applicant for a licence. A Tribunal is not
entitled to submit questions of policy nor is it entitled, as it appears to
do in question 3, to shift the entire responsibility of deciding an appeul
to this Court.

Y Section 2 (6) (1) of the Motor Car Ordinance, No. 43 of 1938,
? Section i3 (8) of the Omnibirs Servdee Licensing Ordinance.
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The instant case has impressed on me the necossity of laying down
the procedurc by which Tribunals acting under the Omnibus Serviee
Licensing Ordinance should be guided. Under that Ordinance every
application for a road service licence must be made to the Commissioner
(section 3) who is empowered to grant or refuse it (scction 4), after
taking into consideration any such representations as may be made to him
by persons who arc already providing transport facilities along or near
to the proposed route or any part thereof or by any local authority
within the administrative limits of which any proposed route or part
thereof is sitnated. Before refusing an application for a road service
licence on the ground of any representation made to him the Commissioner
ig required to notice the applicant in order that he may have an opportunity
of being heard (scction ¢).  Section 4 lays down certain matters which the
Commissioner i; bound to take into account in deciding whether to grant
or refuse a road service licence. The functions of the Commissioner
under section 4 are quasi-judicial. He is required to consider
representations mado to him by interested persons against an application
and by the applicant in support of it. ~As section 13 gives the applicant
a right of appeal against the decision of the Commissioner to a Tribunal
of Appeal the Commissioner should maintain a record of the material
on which he bases his deeision. That record should consist of the
application for the road service licence, the representations, if any,
made against the grant of the licence applied for, the matters urged
by the applicant in support of his application, and any matters ascertained
by the Commissioner on his own initiative. Although the Commissioner
is not required to hear the partics ad corum, if he does give them an
oral hearing, he should keep a full record of the evidence given at such
hearing. As the functions of the Commissioncr under section 5 are
quasi-judicial and particularly as there is a right of appeal to the Tribunal
of Appeal, he should give reasons for his decision.

The rules! which govern the procecdings before a Tribunal of Appeal
provide that the Tribunal shall hear the parties who are given the right
to be present and to be heard either in person or by represcntative.
The hearing before the Tribunal of Appeal should, cxcept where the
Tribunal considers it necessary to call for evidence oral or documentary,
be confined to the material in the rccord of the Commissioner. The
"Tribunal of Appcal should maintain o rccord of such evidence oral or
documentary as it deems necessary to call for in the exercise of its powers 2,
and should give reasons for its decision. When the Tribunal states a
case on an application for a stated case it should set out fully the facts
on which it bases its decision, its findings thereon and its decision on the
questions of law argued before it®. It should also state the questions
on which the opinion of this Court is desired 4. Questions of policy and
hypothetical questions should not be put. Neither the Commissioner’s
recotd nor the record of the Tribunal need be sent up to this Court
unless the stated case invites reference to any statement of faet or any
document therein, The official reports of the Income Tax cases of

! Regulations made under section 4 of the Motor Car Ordinance, No. 45 of 1938.

* Regulation 11 of the requlations made under section d of the Motor Car Ordi-
nance, No. 45 of 1938,

3 (reat Western Railway Co. ». Bater, 8 Tax Cases 231 at 245 and 257,

& Farmer v, Trustees of the late William Cotton, 6 Tax Cases 609,
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England contain excellent examples of cascs stated under the Income
Tax Acts on which ecases stated under the Motor Car Ordinance, No 45
of 1038, and the Omnibus Service Licensing Ordinance ean with advantage
be modelled.

1 wish to add that evidence adduced before quasi-judicial tribunals
like the Commissioner or the Tribuna! of Appeal should consist of oral
statements or documents in writing which are made in the presence of
or communicated to both parties before the Tribunal reaches its decision ',

In the instant case the form in which the case has been sent up prevents
me from cxpressing my opinion on the specific guestions raised. The
result is that the applicant finds himself stated ““out of eourt 2, [
regret T can do nothing for him.

This is a case in which each party should bear his own costs.

Case stated rejected.

1950 resent . Gratiaen J.

BRITO MUTUNAYAGAM. Appellant, «wd HEWAVITARNE,
Respondent

8. C. 145—-C. R. Colombo, 15,787

Rent Hestriction Urdinance—{remises reasonally required forlandlord' s sen or daughter
over eighteen years of age—C'an tenant be ejectrd #—Ordinance No. 60 of 1942,

proviso to 8. 8.

The words ** dependent on him  in the proviso to section 8 of the Rent
Restriction Ordinance qgualify “son or daughter over eighteen years of ago ™
ns well as those ciasses of relutives described in the later part of the sentonce.
A landlord, therefore, ig not entitled to claim the premises on the ground that
they are reasonably required for occupation as a residence for his son or daughter
who is over cightecn years of age, unless the Istter is also proved to be dependent
on him_

API‘EAL from a judgment of the Commissioner of Requests, Colombo.
H. V. Perera, K.C., with 8. J. Kadirgamar, for defendant appellant-
F. 4. Hayley, K.C., with W. D. Gunasekera, for plaintiff respondent,

Cer. adv, velt,

February 16, 1950. GraTiaEx J.—

This has been a difficult case to determine, and I am very conscious
of the fact, as the learned Commissioner has been, that a decision
favourable to either party necessarily involves some measure of hardship
to the other.

1 In Re Movon (1943) 2 All E. R. 124 at 130.
* The American Thread Co. v. Joyer, 6 Tax Cuses 21



