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Present: L a s c e l l e s C .J . and W o o d E e n t o n J . 

S O T S A v. R A N A S I N G H E . 

3 4 — D . 0. Kandy, 21,514. 

Arbitration—Agreement to refer matters in dispute to arbitration—Action 
by one party for loss. 

Under seotion 8 of Ordinance N o . 15 of 1866 the Court has a 
discretion w i t h regard t o compell ing the parties t o a n agreement 
to resort to arbitration, and the Court is not obliged to take this 
step if i t is satisfied that there is sufficient reason w h y such matters 
cannot be referred t o arbitration under the agreement. 

Where fraud is charged, the Court will in general refuse to send, 
the dispute to arbitration, if the party charged wi th fraud desires 
a public inquiry i n regard to the allegations made against him. 

LASCELLES C.J.—It m a y be that, i n respect of the charges of 
fraud brought by the plaintiff himself, he had no right to object to 
these being referred to the arbitrators, inasmuch as he himself had 
made them. B u t wi th regard to the charges against the plaintiff, 
i t i s well sett led that he is entitled to claim the benefit of a public 
inquiry according to law. 

W O O D R E N T O N J .—The claims in the respondent's plaint for the 
appointment of a receiver and for the grant of an injunction deal 
wi th matters beyond the competence of arbitrators, and can only 
be satisfactorily disposed of by the ordinary tribunals. 

r j i j i i f l fac t s appear from the judgment . 

Bartholomeusz, for t h e defendant , appe l l an t .—Where fraud is 
charged, t h e Court wi l l in general refuse to s e n d t h e m a t t e r in 
d i s p u t e to arbitration, if t h e party charged w i t h t h e fraud des ires a 
publ ic inquiry. B u t w h e n t h e object ion to arbitration is by the 



( 228 ) 

party charging t h e fraud, t h e Court wi l l n o t necessar i ly a c c e d e to it, 1918. 
a n d wi l l n e v e r do s o u n l e s s a primd facie c a s e of fraud is proved . Soysat. 
Plaintiff, w h o himtmlf a l l eges fraud, c a n n o t o b j e c t t o t h e re ference Banasinghe 
to arbitration i n t e r m s of t h e c lause of t h e a g r e e m e n t . 

T h e Courts wi l l b e inc l ined t o refer t h e m a t t e r s i n d i spute t o 
arbitration in t e r m s of t h e a g r e e m e n t , a n d u n l e s s t h e plaintiff . shows 
very clear reasons for n o t d o i n g so . I t i s n o t e n o u g h t o s a y t h a t 
fraud i s a l leged u n l e s s a primd, facia c a s e i s m a d e o u t . 

I n Russell v. Russell 1 there w e r e d i s t inc t c h a r g e s of f r a u d . s u p ­
ported by affidavit. T h e Court h e l d that , n o primd facie c a s e o f fraud 
was proved. 

Counse l c i t ed Biefield v. Brown,2 Walmsly, v. White," Russell on 
Arbitration 49 and 50. 

De Sampayo, E.G., for plaintiff, r e s p o n d e n t . — T h e d e f e n d a n t 
h imse l f charges t h e plaintiff w i t h fraud i n h i s answer . T h e 
plaintiff w a n t s t h o s e charges t o b e inquired in to in o p e n Court . 
Russell v. Russell1 i s therefore a dec i s i on in plaintiff 's favour. 
T h e arbitrator w o u l d n o t b e i n a pos i t ion t o grant t h e rel ief s o u g h t 
for; h e cannot appoint a rece iver or i s sue a n in junct ion . 

March 1 3 , 1913 . LASCELLES C.J.—. 

T h i s i s a n appeal f rom a n order of t h e D i s t r i c t J u d g e o n a n 
appl icat ion under sec t ion 8 of Ordinance N o . 15 of 1 8 6 6 t o s t a y t h e 
proceedings under t h e act ion , a n d t o c o m p e l a reference t o arbitra­
t ion c lause in t h e partnership a g r e e m e n t . U n d e r t h e s e c t i o n in 
ques t ion t h e Court h a s a d i scre t ion w i t h regard t o c o m p e l l i n g t h e 
part ies t o resort t o arbitration, and t h e Court i s n o t obl iged t o t a k e 
th i s s t e p if i t i s satisf ied t h a t there i s suff icient reason w h y s u c h 
m a t t e r s c a n n o t be referred t o arbitration under t h e a g r e e m e n t . On 
reading t h e p la int a n d t h e affidavits, i t i s c lear t h a t t h e r e are severa l 
reasons w h y t h e m a t t e r s h o u l d n o t be referred t o arbitrat ion. T h e 
m o s t important object ion is t o b e f o u n d in t h e charges a n d counter­
charges of fraud m a d e by t h e t w o part ies . N o t on ly h a s t h e plaintiff 
brought ser ious charges of fraud aga ins t t h e d e f e n d a n t , b u t t h e 
de fendant h i m s e l f in h i s answer h a s charged t h e plaintiff w i t h h a v i n g 
s u b m i t t e d fictitious and fa l se a c c o u n t s . T h e plaintiff i n h i s affidavit 
h a s c la imed the r ight of h a v i n g a publ ic inquiry i n t o t h e s e charges . 
I t m a y be that, ' in respec t of t h e charges o f fraud brought b y t h e 
plaintiff h imsel f , h e h a d n o right t o o b j e c t t o t h e s e b e i n g referred t o 
t h e arbitrators, i n a s m u c h a s h e h i m s e l f h a d m a d e t h e m . B u t w i t h 
regard t o t h e charges aga ins t t h e plaintiff, i t i s we l l s e t t l e d t h a t h e is 
ent i t l ed t o c l a i m t h e benef i t of a publ ic inquiry- according t o l a w . 
T h i s , I think, i s in itself a sufficient reason t o s u p p o r t t h e order of 
t h e learned Dis tr i c t J u d g e . B u t there are severa l o t h e r m a t t e r s 

1 (1880) 14 Ch. V. 471. * (1894) 1 Ch. D. 521. 
' L. T. B. 67 (N. 8.) 433. 
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Affirmed. 

• 

i (1880) a Ch. D. 471. 

XiABOELLES 
C.J. 

Soysa «. 
Banaringh* 

al leged i n t h e plaint w i t h regard t o w h i c h i t s e e m s t o m e at least 
doubtful whe ther t h e y c o m e wi th in t h e purview of t h e arbitration 
c lause . I think t h a t t h e order m a d e by t h e Di s tr i c t J u d g e i s sound 
m law, and I also think t h a t i t i s t h e bes t t h a t c a n be m a d e , 
in t h e interests of t h e part ies . For I do n o t be l ieve that t h e 
serious charges a n d counter-charges w h i c h h a d b e e n m a d e in these 
proceedings could be sat i s factor i ly . and finally determined by 
arbitration. I think the appeal should be d ismissed wi th cos t s . 

WOOD REIJTON J . — 

I a m of t h e s a m e opinion. T h e appel lant ' s counter-charges of 
fraud against t h e respondent a t o n c e exc lude t h e latter part of the 
rule affirmed by Sir George Je s se l in t h e case of Russell v. Russell,1 

that , where t h e object ion to arbitration is by a party charging t h e 
fraud, t h e Court wil l n o t necessari ly accede to i t , and bring the case 
wi th in the former branch of that rule, v i z . , that , where fraud is 
charged, t h e Court wil l in general refuse t o send t h e d i spute t o 
arbitration, if t h e party charged w i t h fraud des ires—as the 
respondent Here does d e s i r e — a publ ic inquiry in regard t o the alle­
gat ions m a d e against h i m . I t m a y be t h a t the arbitration c lause 
wi th which w e h a v e to deal i s w ide enough t o cover a possible 
dissolut ion of t h e partnership. B u t t h e c la im, in the respondent ' s 
plaint for t h e a p p o i n t m e n t of a receiver and for the grant of an 
injunct ion , dea l w i t h m a t t e r s b e y o n d t h e c o m p e t e n c e of arbitrators, 
and can on ly b e satisfactorily disposed of by the ordinary tribunals . 


