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1942 P res en t: Hearne’ and Keuneman JJ.

V A N D E R PO O R TE N  et al. v. TH E  SE TTLE M E N T 
OFFICER.

120— D. C. Ratnapura, 6,940.

Land Settlem ent Ordinance, s. 24 (Cap. 319)— Land settled  under the W a s te  

Lands Ordinance— Proceedings under Land Settlem ent Ordinance— 
Waste Lands Ordinance, s. 20— Right o f Appeal.
P ro ce e d in g s  u n d e r  section  24 o f  the  la n d  Se ttlem en t O rd in an c e  

can not be  tak en  in  re sp ect o f  la n d  se ttled  u n d e r  the  re p e a le d  W a s te  

L a n d s  O rd in an ce , N o .  1 o f  1897.

A n  a p p e a l does n o t lie  f ro m  a  dec is ion  u n d e r  section  20 o f the  W a s te  

L a n d s  O rd in an ce , N o . 1 o f  1897.

^ ^ P P E A L  from  an order o f the District Judge o f Ratnapura.

H. H. Basnayake, C.C., fo r respondent (on a prelim inary objection ).—  
The appellant has no right o f appeal because the Land -Settlement 
Ordinance, which is a special enactment which confers jurisdiction on the
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District Court to entertain claims, does not confer a right o f appeal from  
a decision under section 24 o f the Ordinance. Appeal does not lie  
unless it  is expressly given. The words “  The presentation o f and the 
proceeding in relation to every  such petition ”  are not sufficient to 
create such righ t o f appeal— Kanagasunderam v. B od iham e.1 The 
K in g  v. Joseph H ansons ; The Queen v. S tock  * ;  A ttorney -G enera l v. 
S illem  ‘ .

H. V. Perera , K .C . (w ith  him  N. E. W eerasooria. K .C ., and E. G. 
W ickremanayaka ) , fo r  appellant.— Section 24 does g ive  a right o f appeal. 
The appeal is provided by sub-section (2 ) which provides that the 
“  presentation and the proceedings in relation  to every  petition ” 
shall be subject to the provisions o f Chapter 24' o f the C iv il Procedure 
Code. This application is rea lly  an application under section 20 of 
Ordinance No. 1 o f 1897, w hich is now  repealed. The words “  the fo re 
going provisions o f this Ordinance shall be applicable to the investigation 
and tria i th e reo f”  are w ide  enough to confer the right o f appeal. 
The m ere fact that the w rong section is mentioned in the petition should 
not prevent the action to be treated as i f  the proper section had been 
mentioned. Later Counsel urged that the proceedings w ere  under section 
20 o f Ordinance No. 1 o f 1897, and that the righ t o f appeal was conferred 
b y  that section. A lthough Ordinance No. 1 o f 1897 had been repealed, 
section 6 (3 ) (c ) o f the Interpretation  Ordinance kept the. rem edy a live  
under section 20. The proceedings w ere  begun under Ordinance No. 1 
o f 1897 and concluded under that Ordinance. The rem edy in section 20 
was a step in these proceedings.

H. H. Basnayake, C.C., in rep ly.— Section 20 o f Ordinance No. 1 o f 
1897 is a special rem edy and not a step in W aste Lands Ordinance 
proceedings. The proceedings are concluded w ith  the final order under 
that Ordinance now  made in the form  o f a Settlem ent Order. The repeal 
o f Ordinance No. 1 o f 1897 has taken aw ay this remedy, and w ith  it the 
rem edy under section 20 has gone. The Courts cannot legislate by 
provid ing a rem edy w here the legislature has provided none.

March 4, 1942. K euneman  J.—

In  this case, proceedings had been commenced in respect o f the 
premises in question under- the W aste Lands Ordinance. No. 1 o f 1897. 
During the course o f the proceedings, the W aste Lands Ordinance was 
repealed by  the Land Settlem ent Ordinance in 1931 (now  Chapter 319). 
The proceedings w ere continued under the W aste Lands Ordinance, 
and Final Order was made under that Ordinance as amplified by  section 
3 (3 ), and section 32 o f the Land  Settlem ent Ordinance.

Thereafter the appellants, purporting to act under section 24 o f  the 
Land Settlem ent Ordinance, presented a petition to the D istrict Judge 
claim ing the premises. This petition  was dismissed w ith  costs, and the 
present appeal is from  that order.

I t  is clear, and was in fact eventually conceded by  appellant’s counsel, 
that the appellants cannot ava il themselves o f section 24 o f the Land
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Settlement Ordinance. The law  applicable is contained in section 6 (3) (c ) 
o f  the Interpretation Ordinance (Chapter 2) and is as fo llo w s : —

“ W henever any w ritten  law  repeals . . . .  a form er written 
law, such repeal shall not, in the absence o f any express provision to 
that effect, affect or be deemed to have affected—

(c ) any action, proceeding, or thing pending or incompleted when 
the repealing written law  comes into operation, but every 
such action, proceeding, or thing may be carried on and 

. completed as if  there had been no such repeal. ”

The only sections o f the Land Settlement Ordinance which have any 
connection w ith  this matter are sections 3 (3) and 32, but it is clear, on a 
reading o f these sections; that the proceedings begun under the Waste 
Lands Ordinance are not after the repeal converted into proceedings 
under the Land Settlement Ordinance and that the Final Order made 
thereafter is not by virtue o f section 32 converted into an order under 
section 3 o f the Land Settlement Ordinance. Section 24 o f the Land 
Settlement Ordinance has therefore no application to this case.

It"fo llow s that the petition so far as it relates to section 24 o f the Land 
Settlement Ordinance is misconceived, and it is not necessary to consider 
further the effect o f this section.

Counsel . fo r the appellants, however, contends that this petition 
constitutes a good and sufficient claim under section 20 o f the Waste 
Lands Ordinance, and that the D istrict Judge should have so treated it. 
H e is m et by the objection that no appeal lies from  an order made under 
this section, but counters this by  arguing that the words in section 20 
“  the foregoing provisions o f this Ordinance shall be applicable to the 
investigation and trial thereof ”  bring in the right o f appeal under 
section 18.

It  has been laid down in The K in g  v. Joseph H anson ' that “ the rule 
o f law  is that though a certio ra ri lies, unless expressly taken away, yet 
an appeal does not l i e ” , and this dictum was affirmed in The Queen v. 
Stock". “ A  righ t o f appeal cannot be implied, but must be given by 
express words ” . See also A ttorney-G enera l v. S illem  “. These cases 
have, been recently considered and follow ed in Kanagasunderam v. Pod i 
H a m i n e *

■ Has the power o f appeal been given by express words in respect o f 
section 20 o f the Waste Lands, Ordinance? Undoubtedly one o f the 
“  foregoing provisions ”  is section 18, which confers a right o f appeal 
in respect o f a reference under sections 5 and 6. But the foregoing 
sections are made 'applicable to “ the investigation and trial.”  Have 
these words a lim iting effect ?

I  think they have. Under section 16, the duty o f the Commissioner 
or District Judge is to exam ine the claimant or his agent, and the witnesses 
o f the parties, to inspect the documents o f the parties and to make any 
further inquiry that may be necessary, and thereafter to pass such 
order as he may consider just and proper. Under section 17, whenever 
the Commissioner or D istrict Judge is o f opinion that a fresh survey is
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necessary “  fo r  the purposes o f the investigation and trial ”  o f the claim, 
he m ay cause the land to be surveyed.

I  am inclined to think that the words “  investigation and tria l ”  have 
reference to the inqu iry before the Commissioner or D istrict Judge, and 
that the right to appeal is distinct and separate, and does not relate to 
the “  investigation and trial. ” .

I  do not think section 23, which has been referred  to, throws any ligh t 
on this matter, and it is not possible to interpret that section as con
ferring a right o f appeal from  an order under section 20.

I  think the prelim inary objection is a good one, and that there is no 
right o f appeal in this case.

The appeal is dismissed w ith  costs.

H earne J.— I agree.

K E U N E M A N  J .—Mohamed v. Sinnemuttu.

-<£>-

Appea l dismissed.


