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F o r fe itu r e  o f  rights.

A  senior pupil who deserts a temple forfeits his rights to the incum­
bency.

P P E A L  from  a judgm ent of the District Judge of Kandy.

H. V . P erera , K .C . (w ith  him L . A . R ajapakse  and C yril E. S. P ere ra ) , 
fo r defendant, appellant.

N. E. W eera sooria , K .C . (w ith  him E. B. W ik rem a n a ya k e  and A . E. R. 
C orea ) ,  fo r plaintiff, respondent.

C ur. adv. vu lt.

M arch 2, 1939. Poyser S.P.J.—

In this action the plaintiff claimed as senior pupil o f the late Seela- 
nanda Unnanse, to be declared the A d ikari Bikshu of Palipane V ihare  

alias Naththagoda Vihare.
The fo llow ing facts w ere  admitted on appeal, nam ely, that succession 

to the temple in question is governed by the rules o f pup illary  succession, 
that Seelananda Unnanse w ho died on October 29, 1930, w as  the Ad ikari 
Bikshu of these temples and had two p u p ils : Ratnapala (w h o  w as the 
senior) and the plaintiff. It w as also admitted that Ratnapala had 

disrobed himself after this action w as filed.
It w as conceded on behalf of the appellant that the plaintiff w a s . 

entitled to residence and maintenance as claimed in paragraph  7 (b )  of 
the plaint but it w as argued that in this action he could not succeed 
in his claim to be declared entitled to any office as at the date he instituted, 
his action, Ratnapala w as the senior pupil and had not disrobed himself.

In  support o f this argum ent the case of S ilva  v. F ern a n d o ' w as  cited in  
which the P r iv y  Council laid dow n “ that the rights of the parties to an  
action have to. be ascertained as at the commencement of the action 

M r. W eerasooria on behalf o f the respondent urged that as Ratnapala  
deserted the temple on the death o f Seelananda he had relinquished his 
claim, and having done so, the plaintiff as the next senior pupil succeeded.

There appears to be no doubt that the senior pupil can relinquish his 
claim, and if he does so, the next senior pupil w ill succeed.

In  D ham m aratna U nnanse v . Sum angala U nnanse  *, W ood  Renton J. 
having cited the fo llow ing expert testimony “ I f  a pupil leaves a V ihare  

without any intention of returning to it he w ou ld  lose his rights altogether 
even though he be the sole pupil of his tu to r” . . . .  w ent on to 
hold that “ the w eight of the expert testimony decidedly supports the v iew  
that right of pupillary  succession w ill be forfeited if  the pupil deserts 

his tutor and the temple the incum bency of which he claims. There is 
am ple evidence in the present case, justify ing the conclusion that such a 
forfeiture has. been incurred by  the appellant ”.
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236 Dhammadara Thera  v. Sederanhamy.

In  Saranankara Unnanse v. In dra joti Unnanse \ the follow ing passage 
occurs at page 397 in the judgm ent of Bertram  C.J.— “ B y  custom the 
right to succeed is determined by  sen iority” (though it would  appear- 
from  the evidence recorded in the case of D ham m aratne Unnanse v. 
Sum angala Unnanse (su p ra ), that the right attaching to seniority is not so 
unqualified as some of our decisions appear to suggest).

In  a later case, G unananda Unnanse v. D evarakkita  U nnanse', Jaya- 
wardene J. at page 275 in summarizing the rules regulating the succession 
to temples and vihares stated:— “ If  an incumbent dies leaving several 
pupils, the senior pupil succeeds. The selection of the incumbent however 
rests w ith  the pupils, and the right of the senior pupil might in certain 
circumstances be disregarded. Saranankara Unnanse v. Indrajoti 
Unnanse (.supra) ”.

The point now  taken in appeal was not raised in the low er Court and 
the District Judge found for the plaintiff on the ground that he w as a 
pupil of Seelananda Unnanse and that Ratnapala had disrobed himself. 
There is however sufficient material before us to justify us in coming to 
the conclusion that Ratnapala did on the death of Seelananda leave the 
temple and relinquish his claim to his incumbency.

The plaintiff’s evidence is accepted by  the District Judge and in 
such evidence he stated “ Ratnapala left Palipane temple ten or twelve  
days after Seelananda’s death. H e bolted to A sgiriya V ihare ”.

Further it also appears from  the evidence that Ratnapala never 
returned to Palipane temple and at no time m ade any claim to the 

incumbency.

In  v iew  of this evidence there can be no doubt in my opinion that 
Ratnapala’s rights w ere  forfeited by  his deserting the temple at Seela­
nanda’s death.

I w ou ld  dismiss the appeal w ith  costs.

Koch J.— I agree.
A ppea l dismissed.


