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1937 Present: Abrahams C.J. 

" T H E K I N G v. MENDIS et al. 

43-44—D. C. (Crim.) Galle, 15,692. 
Unlawful assembly—Conviction for rioting—Alteration to one of hurt—Wot a 

minor offence—Nor alternative offence—Elements of offence—Number of 
persons charged—Criminal Procedure Code, ss. 181 and 183. 
In appeal a conviction for causing hurt cannot be substituted for one 

of rioting as hurt is a minor offence in relation to rioting within the 
meaning of section 183 of the Criminal Procedure Code, nor an alternative 
offence to rioting within the meaning of section 181 of the Criminal 
Procedure Code. 

Quaere, whether on the trial of a number of persons for being members 
of an unlawful assembly so many of them are acquitted that the remainder 
of themselves cannot form an unlawful assembly, the latter must perforce 
be acquitted even if it can be proved that there were other persons who, 
though not charged, had the same common object and were sufficient in 
number to constitute an unlawful assembly. 

Jayewardene v. Perera et al. (1 Thambyah Rep. 15) doubted. 
It is the duty of a trial Judge to record his finding on every charge. 

P P E A L from a convict ion by the District Judge of Galle. 

Coluin R. de Silva, for accused, appellants. 

M. F. S. Pulle, C.C., for Crown, respondent. 
Cur. adv. vult. 

' (1927) 29 N. L. R. 242. * 1 S. C. R. 244. 
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S e p t e m b e r 14, 1937. ABRAHAMS C.J.— 
The t w o appel lants w e r e charged w i t h four others in the fo l lowing 

terms : — 
" (1) That o n or about S e p t e m b e r 6, 1936, at K a t a l u w a , in the 

Distr ict of Galle , y o u w e r e m e m b e r s of an u n l a w f u l assembly , the 
c o m m o n object whereo f w a s to use cr iminal force, to in t imidate and 
cause h u r t ; and that y o u h a v e thereby c o m m i t t e d an offence pun i sh ­
able under sect ion 140 of the Cey lon Pena l Code. 

" (2) That at the t i m e and place aforesaid, y o u be ing m e m b e r s of t h e 
u n l a w f u l a s s e m b l y aforesaid did use force in prosecut ion of t h e sa id 
c o m m o n object and that y o u h a v e thereby c o m m i t t e d an of fence punish­
able under sect ion 144 of the Cey lon P e n a l Co'de." 
There w a s also a charge against the first appel lant of h a v i n g at the s a m e 

t i m e and place w h e r e the other offences w e r e a l l eged to h a v e b e e n c o m ­
m i t t e d vo luntar i ly caused hurt to one Rajakaruna, and another charge 
of hav ing at the same t i m e and p lace vo luntar i ly caused hurt to one 
Gunasena. The ev idence for the prosecut ion t ended to s h o w that, in v i e w 
of the funeral of a certain Warnasuriya , w h o w a s a prominent m e m b e r of 
a B u s Associat ion w h o s e veh ic l e s p l ied b e t w e e n Gal le and Matara, a 
considerable n u m b e r of persons w e r e found on t h e date of the funeral at 
var ious points on the road b e t w e e n these t w o t o w n s , and it w a s a l l eged— 
and it s e e m s to m e that it w a s e x t r e m e l y probable—that certa in persons 
be long ing to the Associat ion had reso lved that as t h e y w e r e not go ing to 
run their buses on that day, as a m a r k of respect to the deceased , t h e y 
intended to prevent any buses be long ing to c o m p e t i n g organizat ions 
p ly ing for hire a long that route. 

It w a s led in ev idence that at the v i l lage of K a t a l u w a a c r o w d w h i c h 
w a s es t imated by the w i t n e s s e s as vary ing from 7 or 8 to 40 or 50 had 
pushed a motor car into the road in s u c h a w a y as to obstruct motor 
traffic. A bus running b e t w e e n Colombo and Matara w a s he ld up, and 
Gunasena, the manager of the bus, got d o w n and asked w h y passage w a s 
obstructed. The first appel lant s truck h im in the face and said that h e 
w o u l d not a l low his bus to proceed. The second appel lant c a m e u p w i t h 
a c lub and asked Gunasena to go back. A n o t h e r bus w h i c h c a m e a long 
t h e road also found its w a y obstructed by the c r o w d a n d the car, and Raja­
karuna, the t icket collector, w a s s truck b y the first appel lant . A S u b -
Inspector of Pol ice w h o had* rece ived compla ints that buses w e r e be ing 
stopped on the road and people assaulted, proceeded to K a t a l u w a and 
found a car on the road and about 25 peop le in the car and round it. 
These people ran a w a y , except ing three w h o w e r e s i t t ing in the car, and 
t h e s e w e r e arrested and charged b y the Pol ice . T h e t w o appel lants w e r e 
identified and w e r e also charged, and so w a s a s i x t h man , though on w h a t 
e v i d e n c e I h a v e b e e n unab le to a s c e r t a i n . N o other persons w e r e 
identified. Al l these accused -were m e m b e r s of the Gal le -Matara B u s 
Associat ion. The on ly accused w h o g a v e e v i d e n c e w a s t h e first appel lant . 
H e said that the road w a s not obstructed but that as h i s B u s Assoc ia t ion 
h a d s topped its serv ice out of respect for the deceased, w h o h a d b e e n a 
person of great importance and a publ ic benefactor, h e thought that al l 
other services w o u l d be stopped. H e said that h e had struck Gunasena 
b e c a u s e Gunasena had spoken s l ight ing ly of the deceased, and that h e 
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had struck Rajakaruna for pure ly private reasons. N o other ev idence 
w a s cal led for the defence. It should b e observed that Rajakaruna w a s 
not present at the trial and the learned District Judge refused to a l low 
his deposit ion to be read. 

The learned District Judge, after recapitulating the evidence, stated, 
" I a m satisfied on all the ev idence that there w a s an unlawful assembly 
w i t h the common object stated in the indictment, and that the fourth 
and fifth accused ( the t w o appellants) w e r e m e m b e r s of that association. 
A l so that the fourth accused struck Gunasena because h e w a s p ly ing t h e 
bus for hire, and also that h e struck Rajakaruna for the same reason. 
B u t I am not absolutely satisfied that the other accused w e r e m e m b e r s 
of the unlawful assembly w i t h the common object". H e then found the 
first and second appel lants gui l ty on the indictment and said that " the 
fourth and fifth counts do not under the circumstances arise. He 
t h e n acquitted the other accused. H e sentenced each of the appel lants 
to s ix months ' rigorous imprisonment on the first count and seven months 
on the second, the sentences to run concurrently. 

It is argued by Counsel for the appel lants that as the learned District 
Judge has acquitted four accused out of the s ix , the remaining two , the 
appellants; are also ent i t led to acquittal because t w o persons by t h e m ­
se lves cannot constitute an un lawfu l assembly. H e has cited the case of 
Jayewardene v. Perera and two others in w h i c h s ix m e n w e r e charged wi th 
rioting, and three of these w e r e acquitted, and Lawrie A.C.J, he ld that 
the remaining three could not be convicted. I am b y no means certain 
that the learned Judge in that case meant to lay d o w n as an absolute 
proposit ion that if on a trial of a number of persons for being members of 
an un lawfu l assembly, so m a n y are acquitted that the remainder of 
themse lves cannot form an unlawful assembly, t h e y must perforce be 
acquitted e v e n if it can be proved that there are other persons w h o , 
though not charged, had the same common object as the persons convicted 
and w e r e sufficient in number to const i tute w i t h those persons an unlawful 
assembly . I am by no means sure that it w a s not the form of the charge, 
that is to say the charge of rioting simpliciter, that w a s the basis of the 
decision in that case. Akbar J. in an unreported case (S . C. No. 26-30— 
D. C , Ratnapura, No. 1,466/1,479) of March 9, 1934, appeared to think 
o therwise and agreed, though in s o m e w h a t brief language, w i t h the v i e w 
that h e thought Lawrie A.C.J, held, but Soertsz J. ( then A.J.) held in 
S. C. No. 33—P. C. Kalutara, No. 15,527, w h e n refusing to state a case 
on the point on December 17, 1935, in a very careful ly considered judg­
ment , that if Lawr ie A.C.J., m e a n t to lay d o w n categorical ly that there 
m u s t be an acquittal in such a case, that decis ion is not justified. This 
point may , it is true, have to be decided some day, but I do not propose 
to g ive any opinion on it myse l f because I think that the convict ions in 
the case before m e must b e quashed on other grounds. Four out of s ix 
persons charged w i t h be ing members of an unlawful assembly hav ing 
been acquitted, the natural quest ion is, if the t w o appellants were members 
of an unlawful assembly w h o w e r e the other persons, not less than three, 
w h o had w i t h t h e m the c o m m o n object set out in the first charge so as to 
m a k e up the required n u m b e r of five ? The learned District Judge has 
not said categorical ly that there w e r e five persons w h o w e r e members of 

1 1 Thambyah Rep. 15. 
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an un lawfu l as sembly but h e s e e m s to h a v e as sumed that out of the w h o l e 
of the crowd, w h o s e n u m b e r s h a v e b e e n var ious ly es t imated, at l east 
three persons o ther than the t w o appel lants , h a d those c o m m o n objec t s 
se t out in the charge. N o w h a v i n g found that four people in that c r o w d 
did not h a v e the required c o m m o n object, h o w can h e say that any others 
w h o w e r e not k n o w n and h a d not b e e n identified had that object? I t 
m a y v e r y w e l l be, in fact I should t h i n k ' i t w a s qu i t e l ike ly , that s o m e 
peop le intended to obstruct and perhaps to in t imidate or e v e n to use 
violence, but there must be a definite finding for the requ irements of t h e 
l a w to be satisfied or e l se it m u s t appear f rom the ev idence that no other 
finding is reasonably possible. T h e first a l ternat ive has not b e e n satisfied, 
and I certa inly cannot s a y from the e v i d e n c e as I read it that t h e second 
a l ternat ive has been satisfied either. I therefore acquit the appel lants 
on the first t w o charges . 

There is a further quest ion for decis ion, and that is w h e t h e r the first 
appel lant i s to escape convict ion on t h e o ther charges preferred aga ins t 
h im. T h e learned Distr ict J u d g e has said that in v i e w of h i s finding h i m 
gui l ty on the first t w o charges the others do not under t h e c ircumstances 
arise. I interpret that as m e a n i n g that h e th inks that the offences of 
hurt are m e r g e d in the offence of rioting. Cr own Counse l asks m e to alter 
the convic t ion for r iot ing to a convict ion for hurt . H e does not contend , 
and I should not agree w i t h h i m if h e did, that hurt is a m i n o r offence in 
re lat ion to riot ing w i t h i n the m e a n i n g of sect ion 183, and i t certa in ly is 
not an a l ternat ive offence to riot ing w i t h i n the m e a n i n g of sec t ion 181 of 
t h e Criminal Procedure Code, so that I a m unable to s ee h o w I c a n 
subst i tute a convict ion for hurt for one of r iot ing. I am, h o w e v e r , b y n o 
m e a n s sure that the learned District J u d g e h a v i n g h e l d that the e v i d e n c e 
of hurt h a v i n g been caused w a s acceptable , did not b y th ink ing that t h e 
hurt merged in the r iot ing in fact convic t of hurt and m e r e l y omit to 
record a formal convict ion because h e thought it superfluous. It is 
obvious that h e in tended to hold that t h e first appel lant w a s gu i l ty of 
hurt, and w h e t h e r h e m e r e l y fai led to record a formal convic t ion or fa i led 
to convict at all I am of the opinion that m y rev i s ionary p o w e r s enab le 
m e to correct the irregularity, w h a t e v e r it is, in order that just ice shou ld 
not be frustrated. I m u s t observe that a trial Court should record i t s 
finding on e v e r y charge and conv ic t or acquit as t h e c a s e m a y be. T h e 
fai lure to perform that e l e m e n t a r y duty has in this instance l ed to l ong 
and compl icated argument . 

I convict the first appel lant of the offence of caus ing hurt to Gunasena , 
and as Rajakaruna did not c o m e forward to g i v e e v i d e n c e and could not 
b e found for that purpose I do not take it u p o n my s e l f to m a k e a n y order 
in respect of that charge. 

A s to the sentence , hurt is not in itself a v e r y ser ious offence, and there 
is nothing on t h a record to s h o w that G u n a s e n a rece ived a v io lent b low, 
b u t the c ircumstances of the attack on h i m are v e r y bad. T h e accused 
acted in a ruffianly m a n n e r and it is des irable that l a w abiding peop le 
us ing the roads should not b e he ld u p and assaulted. T h e r e h a v e b e e n 
too m a n y offences in this country in respect to the runn ing of motor buses , 
and peop le w h o are engaged in that traffic m u s t b e s h o w n that t h e y a r e 
not autocrats of the road. I s en tence the first appel lant to s ix w e e k s ' 
r igorous imprisonment . Varied. 


