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Present: L a s c e l l e s O.J . and W o o d R e n t o n J . 

M O H A M A D O v. S I L V A . 

334—D. C. Colombo, 33,454. 

. Promissory note—Printed form headed " Colombo "—Note made 
elsewhere—Oral evidence may be led to prove where the note was 
made—Place of payment—Evidence. 

The plaintiff sued in the District Court of Colombo the defendant , 
who was a resident o f Kotadeniya, o n a promissory n o t e m a d e a t 
Kotadeniya, within the jurisdiction of the District Court of 
Negombo, but which was headed "Colombo, January 14, 1909," 
The note was made on a printed form, and the word " Colombo " 
and the figures " 190 " were in print. I t was contended for the 
plaintiff that the form o f the n o t e was suoh t h a t the Distr ict J u d g e 
should not have heard evidence as to the place where the no te w as 
made, and that the word " Colombo " was a term of the contract 
which could not be varied by oral evidence. 

Held, that under the circumstances oral evidence w a s admissible to 
prove that the note w a s m a d e a t Kotadeniya and n o t i n Colombo. 

Held, further, that as the plaintiff had sought t o confer jurisdic­
t ion on the District Court of Colombo, b y averring in bis plaint t h a t 
the note was made i n Colombo (and framing a n issue o n i t ) , i t w a s 
not open to him to urge in appeal that the word " Colombo " wa s 
a clear indication o f the place o f p a y m e n t wi thout hav ing raised 
that issue at the proper stage. 

W O O D R E N T O N J .—The appearance of the word " Colombo " on 
the note constitutes o n l y primd facie evidence of the place where 
the note was made and possibly where i t was paid. I t cannot in 
a n y sense be regarded a s a term of the contract between the 
parties. 

A P P E A L from a j u d g m e n t of t h e D i s t r i c t J u d g e of C o l o m b o 
( H . A . L o o s , E s q . ) . T h e fac t s appear f rom t h e j u d g m e n t . 

E. W. Jayewardene, for t h e plaintiff, a p p e l l a n t . — T h e p l a c e of-' 
m a k i n g of t h e n o t e i s s t a t e d o n t h e f a c e of t h e n o t e t o b e C o k 
Oral e v i d e n c e i s h o t admiss ib le t o s h o w t h a t t h e n o t e wa* 
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e l sewhere . ' T h e word " Colombo " at t h e top of t h e note i s a t e r m 
of t h e wri t ten contract which cannot be varied by oral e v i d e n c e . 

Wherever the n o te w a s m a d e , t h e note w a s payable in Colombo, 
i n a s m u c h as t h e on ly p lace m e n t i o n e d in the no te w a s Colombo. 
The Colombo Court had, therefore, jurisdiction t o try the case . 

Counsel cited Narayen Ohetty v. Fernando;1 B i l l s of E x c h a n g e Ac t . 
s ec t ion 45 , sub-sect ion (4) ; Vanderdockt v. Thellusson.2 

Wadsworth, for defendant , r e spondent .—Every pla int m u s t 
contain a s t a t e m e n t of facts se t t ing o u t the jurisdiction of the Court 
t o try and determine t h e c la im (sect ion 45 , Civil Procedure Code). 
The plaint! here s ta ted t h a t t h e no te w a s m a d e at Colombo, wi th in 
the jurisdiction of t h e Colombo Court. This s t a t e m e n t w a s 
special ly traversed a B required by sect ion 76, Civil Procedure Code. . 
A n i ssue w a s framed, the . plaintiff consent ing , as to whether t h e 
no te w as m a d e at Kotadeniya , w i th in the jurisdiction of the N e g o m b o 
Court. A n d o n t h a t i s sue alone the part ies w e n t , t o trial. N o 
quest ion of p lace of p a y m e n t arose in the lower Court, and no 
m e n t i o n of i t i s m a d e in t h e pet i t ion of appeal . T h e plaintiff should 
not b e al lowed in appeal t o m a k e a different s t a t e m e n t of fac t s 
w h i c h will g ive jurisdiction t o t h e Colombo Court. 

Oral evidence, c a n be l ed t o s h o w where the no te w a s m a d e . T h e 
word. " Colombo " o n the top of the no te does not form part of the 
t e r m s of t h e contract . -

Jayewardene, in reply. 

February 3 , 1913. LASCELLES C . J . — 

This i s an appeal against a judgment of t h e Dis tr ic t Court of 
Co lombo d i smis s ing t h e plaintiff's action o n a promissory note on 
t h e ground t h a t t h e D i s t r i c t Court of Colombo had n o jurisdiction 
t o enterta in the act ion. The plaintiff in h i s p la int averred that the 
n o t e in quest ion w a s m a d e a t Colombo, wi th in t h e jurisdiction of 
t h e Di s tr i c t Court of Colombo. T h e defendant by h i s answer 
traversed his p lea , and averred t h a t the promissory no te w a s m a d e 
at Kotaden iya , outs ide t h e jurisdiction of t h e Dis tr ic t court of 
Colombo, and t h a t t h a t Court h a d n o jurisdiction t o entertain the 
act ion. O n th i s p lea an i ssue w a s framed whether t h e promissory 
no te sued o n w a s m a d e at Colombo or at Kotadeniya . T h u s , the 
jurisdict ion w h i c h t h e plaintiff c la imed w a s based o n the content ion 
t h a t t h e n o t e w a s m a d e at Colombo, and it w a s on th i s footing that 
t h e act ion w e n t t o tr ial . After hearing a good deal of ev idence on 
both s ides , t h e learned Distr ict J u d g e c a m e t o t h e conclus ion t h a t 
'he note w a s m a d e at Kotadeniya , and t h a t h i s Court h a d no 

'sdictiori t o try t h e act ion. On t h e appeal , it has b e e n sugges ted 
Hhe no te , wherever i t w a s m a d e , w a s payable a t Colombo, and 

•VI) 8 C. L. B. 30. 2 (1849) 19 L. J. Com. PI. 12. 
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o n t h a t ground t h e Dis tr i c t Court h a d jurisdict ion t o dea l w i t h the 
act ion. I a m of op in ion t h a t w e o u g h t n o t n o w t o go i n t o t h a t 
quest ion. T h e plaintiff w a s required b y t h e Code t o ind ica te t h e 
ground o n w h i c h h e founded t h e jurisdict ion of t h e Court . T h e 
ground w h i c h h e n a m e d w a s t h a t t h e n o t e w a s m a d e a t Co lombo , 
and t h e case h a v i n g gone t o trial o n a n i s sue o n t h i s p o i n t a c c e p t e d 
by both part ies , w e o u g h t n o t n o w t o a l low t h e plaintiff t o a l l ege 
jurisdict ion o n another a n d dis t inct ground. A g a i n s t t h e f inding 
of t h e D i s t r i c t J u d g e o n t h e fac t s n o very serious a r g u m e n t h a s 
been addressed t o u s . B u t i t i s a l leged t h a t t h e form of t h e 
promissory no te i s s u c h t h a t t h e D i s t r i c t J u d g e s h o u l d n o t h a v e 
heard e v i d e n c e as t o t h e p lace where t h e n o t e w a s m a d e . T h e 
promissory n o t e i s in a c o m m o n form. I t i s h e a d e d " C o l o m b o , 
January 14 , 19139," " Co lombo " a n d t h e figures " 190 " be ing in 
print . I t is c o n t e n d e d t h a t t h e presence of t h e word " C o l o m b o " 
at t h e h e a d of t h e bill i s a t e r m of t h e contrac t w h i c h c a n n o t be 
varied by oral e v i d e n c e . T h e presence of t h e w o r d " C o l o m b o " 
at t h e head m a y or m a y not be an indicat ion o f t h e p lace w h e r e t h e 
n o t e is payable . B u t , in m y opin ion , i t i s in n o s e n s e a t e r m of t h e • 
contract which c a n n o t b e varied by oral ev idence . I t i s qu i t e apart 
and d i s t inct from t h e body of t h e n o t e i n w h i c h t h e t e r m s of t h e 
contract are conta ined . N o authori ty h a s b e e n c i t ed w h i c h real ly 
bears out t h e c o n t e n t i o n of t h e appel lant . T h e o n l y c a s e c i ted 

wh ich in any w a y r e s e m b l e s t h e present o n e is t h e case o f Vanderdockt 
v. TKeUusson.1 B u t there t h e words ind icat ing t h e p lace o f p a y m e n t 
of t h e promissory n o t e w e r e in t h e b o d y of t h e n o t e . I n m y opinion 
t h e j u d g m e n t of t h e Dis tr i c t J u d g e is right , a n d t h e appeal m u s t b e 
d i smis sed wi th cos t s . 

WOOD RENTON J.—•• 

I ent ire ly agree. T h e appeal h a s b e e n argued before u s o n a point 
of l a w w h i c h w a s n o t t a k e n at t h e trial, and i s n o t m e n t i o n e d in t h e 
pet i t ion of appeal . B o t h s ides were c o n t e n t t o g o t o tr ial o n t h e 
foot ing t h a t t h e i s sue of jurisdict ion d e p e n d e d u p o n t h e ques t ion of 
fact w h e t h e r t h e promissory n o t e in su i t w a s m a d e a t C o l o m b o or at 
Kbtaden iya . The finding of t h e learned Di s t r i c t J u d g e o n t h a t 
i s sue of fact h a s n o t b e e n seriously c o n t e s t e d h e r e . B u t t h e 
appearance , a t a later s t a g e of t h e proceedings i n t h e D i s t r i c t Court , 
of t h e learned counse l for t h e appe l lant h e r e w a s s igna l i zed by t h e 
e m e r g e n c e of a po int of l a w o n t h e face of t h e record. H e i n v i t e d 
t h e Dis tr ic t J u d g e to frame a n i s sue rais ing t h e c o n t e n t i o n t h a t t h e 
word " Co lombo " w a s a t e r m of t h e w r i t t e n contrac t b e t w e e n the 
part ies a n d t h a t i t w a s n o t c o m p e t e n t for t h e de fendant t o l ead 
ev idence t h a t t h e n o t e w a s m a d e e l s ewhere . T h e Dis tr i c t J u d g e 
dec l ined t o accept t h a t i s sue a t t h e la te s t a g e of t h e hear ing a t w h i c h 
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h e w a s inv i ted t o frame i t . B u t I agree w i t h m y Lord t h e Chief 
Jus t i ce t h a t t h e point i s untenable . I t m a y b e t h a t t h e appearance 
of t h e word " Colombo " o n t h e n o t e c o n s t i t u t e s prima facie ev idence 
o f t h e p lace where t h e n o t e w a s m a d e , and poss ibly where i t w a s 
t o be pa id . B u t i t is prima facie ev idence on ly . I t cannot i n any 
s ense be regarded as a t e r m of t h e contract b e t w e e n t h e part ies . 
Tfie i s sue , however , o n w h i c h t h e case h a s been argued i n appeal 
is t h a t t h e word " Colombo " i s a c lear indicat ion of t h e place of 
p a y m e n t . I t appears t o m e t h a t t h a t i s sue w a s jaot t a k e n a t t h e 
proper s tage of t h e proceedings , and t h a t w e should no t entertain 
i t n o w , 

Appeal di8mi8sed. 

jLABOBTXBS 
O J . 

Mohamado 
o. SUtt 


