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T H E  S U P E R I N T E N D E N T , W E -O Y A  G R O U P , Y A T I Y A N T O T A  a n d  
a n o th e r , A p p e lla n ts , ' and T H E  C E Y L O N  E S T A T E S  

S T A E F S ’ U N I O N  (o n  b e h a lf  o f  C. W . W .  D issa n a y a k e ), R e s p o n d e n t

S-. C. 146-147/69— Labour Tribunal Case N o, R . 1176 (Ralnapura)

Industrial Disputes Act—Section 3ID— “ Point of law ” — Conduct of workman 
' subsequent to his dismissal—Relevancy as to re-instatement. , •

•. I n  th is  a p p e a l fr o m  a n  o r d e r  o f  a  L a b o u r  T r ib u n a l th e  q u e s t io n  a r o s e  
'."w h eth er th e  jo in d e r  a n d  su b s t itu t io n  o f  p a r t ie s  in  t h e  co u rse  o f  th e  in q u ir y  w a s ' 

- w a r r a n te d  b y  la w .



1 d o  . W J  J A  V  A T I  L A  K K , J .— Superintendent, lYe-Gya Group, Yatiyantola t'. 
Ceylon Estates Staffs' Union

Held, th a t , in a sm u ch  o s  t h e  m a tte r s  ra ised  in  th e  a p p e a l p e r ta in e d  n o t  o n ly  
t o  q u e s tio n s  o f  fa c t  b u t  t o  b o t h  q u e s tio n s  o f  la w  a n d  q u e stio n s  o f  m ix e d  la w  
a n d  fa c t ,  th e  a p p e a l c o u ld  b o  e n te r ta in e d .

Held further, th a t , in  c o n s id e r in g  w h e th e r  a d ism issed  w o rk m a n  s h o u ld  b e  
r e -in s ta te d , th e  r e p re h e n s ib le  c o n d u c t  o f  the  w o rk m a n  s u b s e q u e n t  t o  th e  
tb 'sm issa l is n o t  w h o lly  ir re le v a n t.

A p P E A L  fro m  an  o r d e r  o f  a L a b o u r  T r ib u n a l. '

0 . E . Chilly, Q.C., w ith  B . J. Fernando a n d  M . A . Man soar, f o r  th e  
1st a n d  2n d  resp on d en t-s -a p p o lla n ts .

N . Satyendra, w ith  P . Rajasvriya, fo r  th e  a p p lica n t-re sp o n d e n t.

Cur. adv. vult.

F e b r u a r y  13, 1971. VVijayatit.akk, J .—

T h e  w ork m an  C. W . YV. D iss a n a y a k e  w as e m p lo y e d  on  Y V e-O ya G r o u p  

as a  R u b b e r  F a c to r y  O ffice r  on  a m o n th ly  sa lary  fr o m  S .5 .1 9 6 3 . H is  

se rv ice s  w ere te rm in a te d  o n  2 7 .9 .6 5  w ith  e ffe ct  fr o m  3 1 .1 0 .6 5  o n  th e  

g ro u n d s  o f  gross m is c o n d u c t , in su b o rd in a t io n  a n d  u n s a t is fa c to r y  w o rk  

in  g en era l. T h e  w o rk m a n  file d  an  a p p lica t io n  b e fo re  th e  L a b o u r  T r ib u n a l 

o n  6 .1 0 .6 5 , p lea d in g  th a t  th e  te r m in a t io n  o f  h is serv ices w as b o th  u n ju s t  

a n d  w ron g fu l. S ev era l issu es w ere  fra m e d  w h en  th e  case c a m e  u p  f o r  

in q u ir y  o n  14 .8 .67. A l l  th e se  issu es h a v e  b een  an sw ered  in  f a v o u r  o f  

th e  w o rk m a n . T h e  le a rn e d  P re s id e n t h o ld s  th a t th o  S u p e r in te n d e n t  o f  

th is  e sta te  has been  p o s se ss e d  b y  su ch  a n  o v e rp o w e r in g  o b se ss io n  a g a in s t  

th is  p a rt icu la r  w o rk m a n  th a t  th ere  has been  a to ta l absc-nco o f  g o o d  

fa ith  o n  th e p a rt  o f  th e  S u p e r in te n d e n t  in his d ea lin gs w ith  h im . I n  

th e c ircu m sta n ces , th o  le a rn e d  P re s id e n t h o ld s  th at th is e le m e n t  o f  b a d  

fa ith  d em an d s re p a ra t io n  o f  a m ore  su b sta n tia l k in d  th a n  m e r e  

co m p e n sa tio n  a n d  lie  h as o r d e re d  ro -in s ta tem en t a n d  inter alia a w a r d e d  

a  su m  o f  R s . 6 ,0 00  in  lieu  o f  b a ck  w ages.

In  limine th e q u e s t io n  h a s  arisen  as to  w h e t h e r 't h e  jo in d e r  a n d  

su b s titu tio n  o f  p a rtie s  in  th e  cou rse  o f  th e in q u iry  w as w a rra n te d  b y  la w . 

M r. Chit-tv has su b m itte d  th a t th e  ir reg u la r ity  is n o t  a m ere te c h n ic a l ity  

as i t  g o e s  to  th e  v e r y  r o o t  o f  th e a p p lica t io n  be fore  the T r ib u n a l ; a n d  

th is  is a  qu estion  o f  la w  w h ich  th is Court is en tit led  to  d ea l w ith  u n d e r  

S e c t io n  31 1) o f  In d u s tr ia l D isp u tes  A c t . 1 agree th a t  th e  m a tte rs  

ra ised  in tin's a p p ea l p e r ta in  n o t  o n ly  to  q u estion s  o f  fa c t b u t  t o  b o th  

q u estion s  o f  law  a n d  q u e s t io n  o f  m ix e d  la w  a n d  fa c t  a n d  th e r e fo r e  th is



A p p ea l can  b e  e n te r ta in e d  b y  this C ou rt. S co  1 h o ju d g m e n t  o f  IT. N . G . 

F e rn a n d o  J .  in Mahaivithana v. Commissioner o f Inland Revenue1.

W ith  r e g a rd  t o  th o  a lle g e d  m is jo in d e r  o f  p a rt ie s  a n d  th e  c o m p la in t  

m a d e  o n  b e h a l f  o f  M essrs  Caldera E s ta te s  L t d . th a t  th e y  h a d  c o m o  t o  

k n o w  a b o u t  th is  in q u ir y  sh o rtly  be.foro 22 .7 .6 8  i t  is q u ito  e v id e n t  th a t  

n eith er o f  th e se  o b je c t io n s  can be su sta in ed . W h en  th is  in q u ir y  

c o m m e n c e d  ns fa r  b a c k  as 1J.S.67, it  is  s ig n ifica n t th a t  th o  1st w itn ess  

w as D r . C a ld era , th e  M a n a g in g  D ire c to r  o f  th e  2 n d  re s p o n d e n t  C o m p a n y , 

a n d  th e  C o m p a n y  w a s a d d e d  as a p a r ty  a n d  h e  h a d  p a r t ic ip a te d  in  th is  

in q u iry  on  se v e r a l d a te s  th ereafter. I t  is a lso  s ig n ifica n t th a t  th e  

S u p e r in te n d e n t L . V . W ije r a tn e  w as on  th is  esta te  o n ly  fr o m  M a rch  1965 

to  M a y  19G6 a n d  th e  in te re s t  he to o k  in  th ese  p ro ce e d in g s , w as o n ly  in 

the c a p a c it y  o f  a  w itn e ss  w hile th e en tire  b u rd e n  o f  th e  d e fe n ce  w a s  

sh o u ld e re d  .b y  D r .  C a ld era  in his c a p a c ity  as M a n a g in g  D ire c to r . T iio  

su bm ission  m a d o  b y  th e  C ounsel a p p ea rin g  f o r  th is  C o m p a n y  o n  22 .7 .6 8  

th at th e  C o m p a n y  is  m a k in g  an  ap p ea ra n ce  fo r  th e  fir s t  t im e  is t o  say. 

t he lea st fa n ta s t ic . O n e  ca n n o t  co n ce iv e  o f  a  s tro n g e r  case  o f  a c q u ie s ce n c e .

O n th e  fa c t s  th e  le a rn e d  P resid en t has h e ld  in  fa v o u r  o f  th e  w ork m a n , 

b u t, a t  th e  sa m e  t im e , h e  h o ld s  th a t  a n  in c id e n t  d id  o c c u r  in  w h ich  th e  

S u p e r in te n d e n t a n d  th e  w ork m an  M ere in v o lv e d , a n d  th e  re a c tio n s  

o f  th e  w o r k m a n  w e re  th e  em a n a tion s o f  an  a n g ry  m a n . O n  a  t o t a l i t y ' 

o f  th e  e v id e n c e  I  d o  n o t  see  a n y  su bsta n tia l reason  t o  c o m e  t o  a  d iffe re n t 

co n c lu s io n . W it h  re g a rd  to  th e  o rd e r  f o r  re -in s ta te m e n t  M r. C h itty  

has s u b m itte d  th a t  th o  c o n d u c t  o f  th e  w o rk m a n  h a s been  su ch  b o th  

be fore  a n d  after- h is  te rm in a tio n  th a t  i t  M ou ld  n o t  b e  in  th e  in terests  o f  

in d u stria l p e a c e  t o  r e -e m p lo y  h im . I t  M ou ld  a p p e a r  th a t  a fte r  th o 

te rm in a tio n  o f  h is  se rv ice s  this u ork m a n  h a d  fig u red  in  an  in c id e n t  w ith  

o n e  A u g u s t in e  a  w o rk m a n  on  th is e sta te  in w h ich  h e  h a d  c o n d u c te d  

h im s e lf  in  a  re p re h e n s ib le  m ann er. M r. S a ty e n d r a -s u b m its  th a t  a n y . 

o v id e n ce  o f  in c id e n ts  a ft e r  th e w ron g fu l d ism issa l M ou ld  b e  ir re lev a n t. 

M r. C h it ty  in  r e p ly  h a s  d ra w n  m y  a tte n tio n  t o  th e  ca ses  o f  Pearce v. Foster2 

a n d  All India Reporter Ltd. v. Datar3 w h ich  d e a l w ith  th e  c o n d u c t  o f  a - 

w ork m a n  a fte r , d ism issa l in  .the fie ld  o f  th e  la w  o f  M a ste r  a n d  serv a n t.

In  m y  o p in io n  o n e  c a n n o t  rule p u t th is  e v id e n ce  as w h o lly  ir re le v a n t on  

th e q u e s t io n  o f  r e -in s ta tem en t. H o w e v e r , a  T r ib u n a l w ill h a v e  to  bo 

e x tr e m e ly  c a u t io u s  in  en terta in in g  a n d  a c t in g  o n  su ch  e v id e n ce  fo r  

rea son s w h ich .a  rd q u ito  o b v io u s  as th e  d o o r  w ill b e  le f t  o p e n  fo r  e m p lo y e rs  

to  c re a te  s i tu a t io n s  w ith  a  v iew  to  t r a p p in g  e m p lo j-ees .

■ 1 (1962) 6 i h .  L. R.\ 217.- . ». . » (1SS6) 17 Law Rep. Q. B. 536 at 512.'' •'
’ * 1951 A. I. R. Nagpur 112. •
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I  h a v e  h a d  th e  b e n e fit  o f  v e r y  learn ed  su b m iss io n s  b y  C ou n se l b o th  on  

tho fa c ts  a n d  th o  la w  ; a n d  a fte r  a carefu l c o n s id e r a t io n  o f  th e  c o n d u c t  

o f  th is  w o rk m a n  I  s h o u ld  th in k  th a t  it  w o u ld  b e  ju s t  a n d  e q u ita b le  to  

both  th e  p a r t ie s  a n d  a ls o  in  th e  in terest o f  th e  p u b l i c  t o  p r o v id e  a n  o p t io n  

to  th e  e m p lo y e r  a s  a n  a lte rn a tiv e  to  th e  a w a rd  m a d e  b y  th o  lea rn ed  

P resid en t t o  te r m in a te  th e  serv ices o f  th is  w o r k m a n  as  f r o m  th e  e n d  o f  

F eb ru a ry  1971 s u b je c t  t o  th e  p a y m en t o f  a su m , c a lc u la te d  o n  th e  ba sis  o f  

R s . 2 5 0  p e r  m o n t h  f r o m  th o  d a te  o f  te r m in a t io n  (1 .1 1 .1 9 6 5 ) t i ll th e  

end  o f  F e b r u a r y  1971 in  lie u  o f  ba ck w ages a n d  a ll o th e r  b e n e fits  i f  a n y  

du e  to  th is  w o r k m a n  a n d  c o s ts  o f  In q u ir y  f ix e d  a t  R s .  5 0 0 . T h is  su m  to  

be d e p o s ite d  w ith  t h e  A s s t . C om m ission er o f  L a b o u r ,  A v is sa w e lla . A  

m in im u m  o f  R s .  6 ,0 0 0  t o  b e  d ep os ited  b e fo r e  1 .4 .7 1  a n d  th e  b a la n ce  to  

be d e p o s ite d  b e fo r e  1 .6 .7 1 . S u b je c t  to  th is  o p t io n  t o  th e  e m p lo y e r  the 

ap peal is  d is m is se d  w it h  co s ts  fix ed  in a su m  o f  R s .  .5 0 0 .
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Appeal mainly dismissed.


