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Sale oj contingent interest— Validity—uslim Alarriage and Divorce Act,
No. 13 of 1951, s. 99 (1) and (2)—Muslim Tnlcslalc. Succession and Wakfs
Ordinance, No. 10 of 1931, ss. 2, 3, . .

A contract of sale of immovable property between Muslims is governed. by
the general law, viz., the Roman-Dutch Law und the legislation apphcable to.

such a transaction.
Where, in a salo of land between Muslims, the property sold was subject to
a fideicommissum and the joint vendors were the fiduciarius and tho Sfideicomn-

'nu.%‘al'u—

Held, that tho sale was not a transaction to which the Muslim Law applied
but one which was governed by the Roman-Dutch Law. TUnder the Roman.
Dutch Law it is open to all those who have intercsts in a fideicommissum to
alienate the fideicommissary property, whefeupon the -burden of fdei-
comimnissum is ended.

Quaecere, whether donations among \[u:hms during tho hme of the Dutch
in Ceylon weére governe:l by Muslim Law.

- APPEAL from a judgment of the District Court, Colombo.
“H.V. Perera,- Q.C., wfth Ars. F. R. Dias, for 211(1, 4th, Sth'and 6th
Defendant~Appella11ts . : :

4N E. Weerasooria, Q.C., \\'1thA C. Nadarajah 'uld ar. S JI N’axem

for Plamhﬁ' Respondents
e AC’ adarajak, with C. Chellappah, for 1st Defendant-Respondent.

Cur. adv. vult.

Septem_bér 4, 1957. Basxayaxke, C.J.— : .

This is an action for partition”of Lot B in Plan No. ..»,3791 dated 5th

February 1971 made by H G. Dxas, Lxcensed Surv eyor. R

It is common ground that one’ Abdul Rahman the original ‘owner of
premises bearma assessment No. 93 St. Sebastlan Street, Colombo, by
his Last Will dated 10th November 1899 (Exhibit’ P1) donated the land
in equal shares to his brothers Sulaiman Lebbe Hamidu (hereinafter
referred to as Harmidu) and Sulaiman Lebbe Mohideen (heremafter re-
ferred to as Mohideen) subject to ‘the condition that they “ éha]l not sell,
mortcaae, alienate or in any way encumber the said’ prermses or tbe rents, -



The land was on 2nd March 1920 partztloned in actzou No. 50879 in t,he
District Court of Colombo, Hamidu being allotted Lot A in Plan No. 2379
" dated 5.2.21 made by H.G. Dias, Surveyor, and Mohldeen Lot B. "dohi-

deen, his wife, and his two sons by deed No. 3190 of &th March 1943 attested -
by N. M. Zaheen, Notary Public (Exhibit 2D1), ; sold Lof B to the 2nd.
defendant who gifted an undivided 1/3 share of the Iot to his wife Ayisha
Umma the 4th defendant and the remaining undivided 2/3 to his two
- sons, the 5th and 6th defendants, subject to a life interest in favour of his
wife. The 2nd defendant is the guard:a.n ‘ad litem of the 5th and 6th
defendants. Mobhideen died in August 1945 leaving two sons Mohamed
Sulaiman and Mohamed Atha, the 1st defendant. Mohamed Sulaiman
died in 1947 leaving two sons, the Ist and 2nd plaintiffs. The 3rd de-
fendant is the tenant of the 2nd defenda.nt from whom he has obtamed a

lease of Lot B.

It is admitted by all the parties that the instrument P1 creates a good
and valid fider commissum. It is also not disputed that if the Roman-
Dutch Law applies Mohideen, his wife and children were entitled to exe-
cute the transfer in favour of the 2nd defendant and thereby pass a title
unfettered by the fidei commissum. But it was urged by the plaintiffs
and the 1st defendant that the law that applies is the Muslim Law and
that under that law the sale is void.

The learned trial Judge has upheld the contention that the only manner
in which Mohideen and his sons could have transferred any right in Lot B
during Mohideen’s lifetime was by a sale under the Entail and Settlement
Ordinance. "He also held that in any event the deed executed by the .
two sons of Mohideen conveyed no title under the Mushm Law to the 2nd

defendant.

Learned counsel for the appellant contends that this is a contract of sale
bLetween Mohideen, his two sons, and the 2nd defendant and that the law.
which governs it is Roman-Dutch Law and that under that law it is open
to_all those who have an interest in regard to the fidei commissum to
alienate the property whereupon the burden of fidei commissum is ended.
(See Voet, Book }J‘.X.VI Title I, Sections 62 and 63. )

It is therefore necessary to ascertain in thé first place whether the \Iushm -
Law governs the sale of Lot B. In the absence of any express prov ision
in the law to the contrary the common law of the land would ordinarily -
apply to the transaction. A person who claims that a Jaw other than the .
common law applies must prove it~ “In the instant case admittedly the
partxes ‘are Muslims. In certain matters ‘the Jaw promdes that Muslims
shall be governed by the spccxal law apphcable to them Even ‘during
‘he txme of the Dutch Govemment in matters of successxon, mhentance, I
narriage and dworce they were aoverncd by their spec:a] la¥s®
vere collected in 2 volume entitled B Jzondere Wetten aangaande Mooren"_':,
f _M ohammedanen en andere mlandsche nat:en (Specuﬂ Laws relatmo to

N < .

- Théselaws .-
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Afoors or )Iohammedaus and other native races)—(see Do Vos’s Moham-
medan Law, ‘page 2)..- The application of these laws was saved by the
Proclamatlon of 23rd September 1799 whlch provldes as follows :—

o \Vherea.s it is is Majesty’s gracious Command that for the present
and during His Majesty’s will and plea.sure the temporary Administra-
tion of Justice and Pohce in the Settlements of the Island of Ceylon,
now in His I\Ia.)esty s Domlmon, and in the Territories and Dependencxcs
thereof, should, as nearly as cu‘cumstances will permit, be exercised
by us, in conformity to the Lawsand Institutions that subsisted under
the ancient Government of the United Provinces, subject to such devia-
tions in consequence of sudden and unforeseen emergencies, or to such
expedients and usecful alterations, as may render a departure therefrom
eitlier absolutely necessary and unayv oidable, or evidently beneﬁcml and

-desirable .

‘“ We, therefore, in obedience to His Majesty’s Commands, do hereby
publish and declare, that the Administration of Justice and Police in
the said Settlements and Tlerritories in the Island of Ceylon, with their
Dependencies, shall be henceforth and during His Majesty’s Pleasure
exercised by all Courts of Judicature, Civil and Criminal, Magistrates,
and Ministerial Officers, according to the Laws and Institutions that
subsisted under the ancient Government of the United Provinces, sub-
Jject to such deviations and alterations by any of the respective powers
and authorities hereinbefore mentioned, and to such other deviations
and alterations as we shall by these presents, ‘or by any future Procla-
mation, and in pursuance of the authorities confided to us, deem it
proper and beneficial for the purposes of Justice to ordain and publish,
or which shall or may here'lfter be by lawful Authority ordained and

25

pubhahe(
VWhen the authority under which the Proclamation of 1799 was issued
was repealed by the Royal Charter of 1801, Clause X XXITI of that Charter

continued the saving clause in respect of the customary laws of the
Muslims and expressly extended it to the customary laws of the Sinhalese.

‘The relevant clause reads :—
- “ And provided also, that in the Cases of Cingalese or Mussulman
Natives, their Inheritance and Succession to Lands, Rents, and Goods,-.
" and all Matters of Contract and Dealing between Party and Party, shall -
- be determined in the Case of Cingalese, by the Laws and Usages of the
Cingalese, or in the case of Mussulmans, by the Laws and Usages of the
Mussulmans, and where one of the Parties shall be a Cingalese or fMussul-
man, by the Laws and Ueaces of the defendant. > )

" On 5th Auoust 1806 the Chicf Justice submitted to the Govemor in -
Council a * Code of Mahomedan Laws observed by the Moors in the Pro- -
vince of Colombo, and acknowledged by the Head Moormen of the Dis-
trict to be adapted to the present usages ¢ of the Casb ». It was published
by Order of the Governor. The Code was entitled Specxal Laws Con-
cerning Maurs or Mahomedans arranged under two titles, the first
entitled “ ¢ Relating ‘to Mattets of Successxon Rxohb of Inbemtanccs, and
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’ proﬁts or mcome ansmg thereof but shal.l on.ly poss%s 5 and € énjoy the sama B
durmo theu- natu.ra.] lxves and after theu‘ deabh.the same shall devolve on

The ]and was on 2nd March 1970 partxtxoned in action No. 50879 in the
District Court of Colombo, Hamidu being allotted Lot A in Plan No. 2379
7 dated 5.2.21 made by H.G. Dias, Surveyor, and Mohideen Lot B. "Mohi-

deen, his wife. and his two sons by deed No. 3190 of 5th March 1943 attested -

by N. BL. Zaheen, Notary Public (Exlnblt 2D1), sold Lot B to the 2nd
defendant who gifted an undivided 1/3 share of the lot to his wife Ayisha |
Umma the 4th defendant and the remaining undivided 2/3 to his two

- sons, the 5th and 6th defendants, subject to a life interest in favour of his
wife. The 2nd defendant is the guardxan ‘ad litem of the 5th and Gth
defendants. DMohideen died in August 1945 leavi ng two sons Mohamed
Sulaiman and Mohamed Atha, the 1st' defendant. Mohamed Sulaiman
died in 1947 leaving two sons, the Ist and 2nd plaintiffs. The 3rd de-
fendant is the tenant of the 2nd defendant from whom he has obtamed a

lease of Lot B.

It is admitted by all the parties that the instrument P1 creates a good
and valid fidei commissum. It is also not disputed that if the Roman-
Dutch Law applies Mohideen, his wife and children were entitled to exe-
cute the transfer in favour of the 2nd defendant and thereby pass a title
unfettered by the fidei commissum.  But it was urged by the plaintiffs
and the 1st defendant that the law that applies is the Muslim Law and
that under that law the sale is void. ’ ’

The learned trial Judge has upheld the contention that the only manner
in which Mohidcen and his sons could have transferred any right in Lot B
during Mohideen’s lifetime was by a sale under the Entail and Settlement
Ordinance. "He also held that in any ovent the deed ‘executed by the
two sons of Mohideen conveyed no title under the Mushm Law to the 2nd

defendant.

TLearned counsel for the appellant contends that this is a contract of sale
between Mohideen, his two sons, and the 2nd defendant and that the law.
which governs it is Roman-Dutch Law and that under that law it is operi’
to_all those who have an interest in regard to the fidei commissum to
“alicnate the property whereupon the burden of fidei commissum is ended.
(Sece Voet, Book XXXVI, Title I, Sections 62 and 65. )

Tt is therefore necessary to ascertain in thé first place whether theMuslim -
Law governs the sale of Lot B. In the absence of any express provlSlon
in the law to the contrary the common law of the land would ordinarily
"apply to the transaction.” A person who claims that a law other than the

common law applies must prove it." In the instant case admittedly the
- partles -are Muslims. In certain matters the law prowdes that Muslims
shall be governed by the spcclal law apphcable to thém.” Even du.rm«r
the time of the Dutch Govemment in matters of successxon mhentance,
marriage a.nd divorce they were croverned by their specxal laws.™ Thesela.ws
were co]]ected in a volume entitled Byzondere Wetten aangaande Mooren
of Mohammedanen en andere mlandscbe 'natzen (Specml Laws relatmo to
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Aoors or Mohammedans and other native races)—(sece De Vos’s Moham-
medan Law, ‘page 2)..- The application of these laws was saved by the
Proclamatmn of 23rd September 1799 which provldes as follows :—

LY hereas it is His Majesty’s gracious Command that for the present
and during His l\Ia]esty s will and plea.sure the temporary Administra-
tion of Justice and Pollce in the Settlements of the Island of Ceylon,
.now in His Maj esty s Domlmon and in the Territories and Dependencx es
thereof, should, as nearly as cu‘cumstances will permit, be exercised
by us, in, conformity to the Lawsand Institutions that subsisted under
the ancient Government of the United Provinces, subject to such devia-
tions in consequence of sudden and unforeseen emergencies, or to such
expedients and uscfulalterations, as may render a departure therefrom
eithier absolutely necess'u'y and unavoidable, or evidently bnncﬁcml and

-desirable ;

“ We, therefore, in obedience to His I\Ia.jes(;y’s Commands, do hereby
publish and declare, that the Administration of Justice and Police in
the said Settlements and Territories in the Island of Ceylon, with their
Dependencies, shall be henceforth and during His Majesty’s Pleasure
exercised by all Courts of Judicature, Civil and Criminal, Magistrates,
and Ministerial Officers, according to the Laws and Institutions that
subsisted under the ancient Government of the United Provinces, sub-
ject to such deviations and alterations by any of the respective powers
and authorities hereinbefore mentioned, and to such other deviations
and alterations as we shall by these presents, ‘'or by any future Procla-
mation, and in pursuance of the authorities confided to us, deem it
proper and beneficial for the purposes of Justice to ordain and publish,
or which sha]l or may hereafter be by lawful Authority ordained and

Pllb]lbllCC

TWhen the authority under which the Proclamation of 1799 was issued
was repealed by the Royal Charter of 1801, Clause XX XIT of that Charter
continued the saving clause in respect of the customary laws of the
Aluslims and expressly extended it to the customary laws of the Sinhalese.

The relevant clause reads :—

. ““ And provided also, that in the Cases of Cingalese or Mussulman
Natives, their Inheritance and Succession to Lands, Rents, and Goods,-. "

" and all Matters of Contract and Dealing between Party and Party, shall

- be determined in the Case of Cingalese, by the Laws and Usages of the

Cingalese, or in the case of Mussulmans, by the Laws and Usages of the

Mussulmans, and where one of the Partles shall be a Cingalese or Mussul-
man, by the Laws and Usages of the defendant. » ’

" On 5th August. 1806 thé Chief Justice submlttcd to the Governor in -
Council & *¢ Code of Mahomedan Laws observed by the Modors in the Pro-
vince of Colombo, and acknowledged by the Head Moormen bt‘ the Dis-
trict to be adapted to thé present usages of the Cast . Tt was published
by Order of the Governor The Code was entitled “ Specml Laws Con-
ceruma Maurs or Mahomedans * arranged under two t)t]es the first
entitled ‘ Relating ‘to Matters of Successxon, B)aht of Inhentancos, and
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other Incxdents occasioned by Death .and the second * Concernmu Matri¥
: momal Aﬂ’au's »_". Although De Vos m his monogmph on Mohammedan?
Laws says that the Code of 1806 is * no otheér than a tmnshtlon from the’
Dutch into English, of the Byzondere TWetten ', the statement appearing |
at the end of the Code seems to’ indicate that 1b was & compilation made
mdcpendently The -statement runs tlms — . .

.. “ In this manner we the Marcair Arbxtra,tors Priests and Iuhabxt‘lnts
have according to our knowledge and having consulted with thé learned
High Priests, have stated the foregoing Articles as zwreeab]e to the.
Laws and Customs for to be observ ed and have confirmed the same with
our S;gnatures at Colombo the 1st of Auoust 1806 »? - .

(T'wenty names are appended)

The Code at first applied to the ““ Province of Colombo only but was’
later extended to the rest of the Island by section 10 of Ordinance No. 5 of
1852 which enacted as follows :— . . o

:¢“ The Code of Mahomedan Lavws, eutitled ¢ Special Laws concerning

Maurs or Mahomedans’ promulgated on the 5th day of August 1806,

-and ordered to be observed thloUOhonb the whole of the province of

Colombo, shall extend and be applied to the like cases, matters and

things between Mahomedans residing within the Kandyan Provinces,

and in other parts of this Colony, unless in any case other provision
is or shall be made by any Ordinance now in force in this Colony or
hercafter to be enacted. ”’

In extending the Code to the rest of the Island this Ordinance gave it
the force of an enactment of the Legislature. Thereafter the Code is
dealt with as if it were a legislative instrument. Ordinance No. 8 of 1SS6
“which provides for the registration of the Marriages of persons professing -
the Mohammedan faith expressly repealed a portion of the Code by
enacting that *“ So much of the Code of Mohammedan Laws of 1806 as is
inconsistent with t]ns Ordinance is hereby repealed. -

The Muslim ;\Iarrmge and Divorce Registration Ordinance No. 27 of .
1929, which replaced the Mohammedan Marriage Registration Ordinance .
No. 8 of 1856, by scction 48 repealed the second title of the Code from
section 64 to section 102 (first paragraph) inclusive, subject to the proviso
in that section. The Ordinance of 1929 was itself repealed by the Muslim . -
Marriage and Divorce Act No. 13 of 1951, which contains the following .
provision :— . . . i )

99 (1). For the avoidance of doubt, it is hereby declared that the
repeal of sections G4 to 101 and of the first paragraph of section 102 of
the Mohammedan Code of 1806, by the Muslim Marriage and Divorco
Registration Ordimance, 1929, or the repeal of that Ordinance by this
Act, does not affect the Muslim Laitv, of marriage and dn.'orce and tho,

:I‘l‘—"hts of Muslxms thereunder. § e

"atlons of the partxes shall be determmed according to the Muslim law
aovernmg the séct to which the p‘xrhes belonO. R
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" The whole of the  Muslim law goveérning the sect to which the parties

- belong » in regard to ** status and the mutual rights and obligations of the

«  parties ¥ is for the first time in the history of the legislation on this subject

introduced by sub-scction (2) of section 99. 1Vhat is Muslim law and

where is one to find it is not stated. TUntil the Act of 1951 thére was no

" indication in the legislation that there was any Muslim Lasw obtaining in

" Ceylon outside the Code or the Ordinance governing Marriage Rcmstramon.

. While the legislative measures I have referred to above dealt Wlth

jnheritance and marriage it was not till 1931 that a comprehensive enact-

ment providing for Muslim Testate and Intestate Succession and Dona-

tions, and Muslim Charitable Trusts or Wak[s was passed in the form of
the Muslim Intestate Succession and Walkfs Ordinance, No. 10 of 1931.
The sections of that Ordinance material to the present discussion are the

following :— .
3. Ttis hereby declared that the law appllcable to the mtestacy of

any deceased Muslim who at the time of his death was domiciled in the
Island or was the owner of any immovable property in the Island shall
be the Muslim law governing the sect to which such deceased Muslim

belonged.
3. For the purposes of avoiding and removing all doubts it is hereby

declared that the law applicable to donations not involving fidei con:-
misse, usufructsand trusts, and made by Muslims domiciled in the Island
or owning immovable property in the Island, shall be the '\Iusllm law
governing the sect to which the donor belongs.

“ Provided that no deed of donation shall be deemd to be irrevocable
unlessitissostatedinthe deed, and the delivery of the deed to the donee
shall be accepted as evidence of delivery of possession of the movable
or the iimmovable property donated by the deed. )
. "4, It is hereby further declared that the principles of law pre-
vailing in the maritime provinces shall apply to all donations, other
than those to which the Muslim law is made applicable by scction 3.

It would appear therefore that in the case of Muslims their special laws
govern the following matters :—2>Marriage, Divorce, Status and Mutual.
Rights and Obligations of the Parties to a Marriage or Divorce, Intestatce
Succession, and Donations of Immuovable Property not involving fide:
commisse, Usufructs and Trusts. It should be noted that the Legislature
has not extended the application of Muslim Law to contracts of sale and
that donations involving fidei commissa are excluded from the scope of the .
Muslim Law and the Roman Dutch Law is declared applicablo to them.
A contract of sale of land between Muslims is thercfore governed by the
general law—the Roman-Dutch Law and the legislation applicable fo such
a transaction. The sale by Mohideen, his wife and two sons_to the 2nd
defendant, is therefore not a transaction to which the Muslim Lmv apphes,
but onc which is governed by the Roman-Dutch Law. The appe’lant is -

therefore entitled to succeed.
"I cannot léave this Judrvzucnt without rcfcrrma to D C. Colombo.'Case
No. 20129, Vanderstraaten’s Reports, Appench\ B, p. xxxi, which appears

to be the sheet anchor of all thc suboequent. decisions on the sub;ccb of B
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- Muslim donatlons as learned counsel for the respondent called in a1d
-those declsxons. s '.I‘he declSlons of t}us Court commencing with that cagé
“-which hold that donatxons among Muslims are governed by Muslim Law
proceed on the- assumptlon that under the Dutch the Muslims were
governed by their special laws in the matter of donations.’.I say with
. respect that I ]mve not been able to ﬁud any ]ustlﬁcatmn for- t,ha.t

assmnptxon. . teo . . <
The Judament of the District Judwe Lawson in D. C. Colombo Case
No. 29129 dehvered in 1862, which according to DMiddleton J. (see
Affefudeen v. Periatamby 1) recel\'ed the 1mpr1matur of this Court, does not
cite any authority in support of the view that donations among Muslims
during the time of the Dutch were governed by Muslim Law. Ordinance
“No. 5 of 1835, which is relied on by the District Judoe does not seem to
" me to support his view. That Ordinance is designed to save from repeal
‘the.laws preserved by the Proclamation of 23rd September 1799. The
relevant savmcr words of that Ordinancé are —

¢ the Administration of Justice and Police within the Settlements
-then under the Bn}tlsh Dominion and known by the designation of the
Maritime Provinces should be exercised by all Courts of Judicature, Civil
and Criminal, according to the laws and institutions that subsisted under

- ‘the ancient Government of the United Provinces; which laws and
. institutions it is hereby declared still are and shall henceforth continue
to be binding and administered through the said Maritime Provinces

" and their Dependencies, subject nevertheless to such deviations and
alterations as have been or shall hereafter be by lawful authority

ordained. >

I have examined the Judgment of this Court in the case but find therein
nothing in support of the view that when the British succeeded the
Dutch-in the Island the Muslim Law of Donations prevailed. It would
appear from the Judgment of this Court that the custom governing

donations among DMuslims was treated not as a matter of law but as a
* question of fact. The evidence taken after the case was remitted by this
Court for the purpose of recording evidence of custom relating to donations
uamonw Muslims discloses a sharp conflict of opinion among the experts
called on either side. Custom being a matter subject to change, the Dutch
and after them the British acted \\isély in collecting in the form of a Code
the customary law then subsisting so that years afterwards there would
“be no dificulty-in ascertaining the customary law governing the Muslims
Ainder, the Dutch and at the time the British succeeded them. The
enactments referred to in this Judgment gave the force of lJaw not to the
‘tustoms obtaining among the Mushms at any given time but only to those
obtauunv at the time of the British occupation. - Customs which have -
smce come into existence do not obtain force of law by virtue of the lemsla- ’
tlon refcrrcd to carlier in the Judgment On the other hand 1(7 would appcar_
" from the introduction to the ‘Byzondere Wetten ‘which is’ translated in*:
- De .Vos’s Mohammedan Law that under the Dutch Mushm Law apphcd
only in réeard to successmn, mhenta.nce, m'lrrmge, and dxvorce - -

P (1911) 14 N. L. R. 295 at 299. - -
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The question of- the law applicable to donations among Muslims has.
now been'set at rest by section 3 of the Muslim Intestate and Wakfs.

Ordinance, No. 10 of 1931. The decisions of this Court on the law appli- *
- cable to donations among Bluslims on which learned counsel fof the res-
" pondent relied afford no authority for the extension of the Mushm Law

beyond the limits prowded by statute.

I accordmgly allow the appeal and set aside the Judgmenb of tho
Jlearned District Judge and make order dismissing the action of the plain-
tiffs with costs both here and in the Court below. The plaintiffs and the
1st defendant will pay the costs in equal shares to the 2nd, 4th, 5th and 6th

defendants.

PorLe, J—
I agree with my Lord, the Chief Justice, that this appe'ﬂ should be

allowed with the consequences indicated by Imn
The deed 2D1 is a conveyance on sale and I agree that the law by which
the validity of this transaction should be judged is the Roman-Dutch law
and not the religious law governing Muslims., There is no material on
which I can hold that a principle of the religious law, if any, which renders
void the sale of a contingent interest must be given effect to by the Courts
of this country, as having been received and accepted as part of our Iaws.

Appeal allowed.




