WINDUAM J— Wijetunga v. Weerasingle 229

1949 Present : Nagalingam J. and Windham J.
WIJETUNGA, Appeilant, and WEERASINGHE, Respondent
8. €. 115—D. C. {{nty.) Avissawella, 5,235

{o-operative Socisties Ordinance—Submission to arbitration—Referonce under
rule 29—Rule not applicable—Can reference be deemed to be under
section 45 of Ordinance ?—Chapter 107—0Ordinance No, 34 of 1921—Rule
29.

Where undoer tho Co-operative Secieties Ordinance a dispute is
reforred to arbitration undor rule 29 of the rules framed undor Ordinanee
No. 34 of 1921, in a matter which does not fall within the scope of that
rule, such referenco cannot be deerncd to have hean made under section
45 of the Ordinance (Chapter 107.}

AI"PEAL from s judgment of the District Judge, Avissawella.

N. B. Weerasooria, K.C., with E. B. Wikramanayake, K.C., and
V. Kandasamy, for plaiutiff appellant.

H. W. Jayewardene, for defendant respondcnt.
Cur, ado. vulf.
March 29, 1949, WiNDHAM J.--

The plaintiff-appellants, a co-operative sociely registered under the
Co-operative Societies Ordinance (Cap. 107), appeal against an crder
of the District Court dismissing their application for a writ of execution
for the recovery of Rs. 341 -16, which sum was decreed to be due to thew
from the defendant-respondent by an award or purported award dated
November 18, 1947.  The learned District Judge dismissed the appli-
cation on the ground that the award was ullre vires in that the dispute
was not one that the Registrar had power to rofer to arbitration under
rule 29 of the Rules fravied under the Co-operative Societies Ordinance.
No. 34 of 1921, under which he purported to refer it and under which
tho award purported to be made, or under section 45 of the Co-operative
Societies Ordinance.

The dispute referred to arbitration was between the plaintitf Sociely
and the defendant.  The defendant bad been the Treasurer of the Societ v
since Juno, 1946.  On November 17, 1946, by reason of an audit inquiry,
he was ordered by the committee of the Society to stop his work as
Treasurer as from that date, and a temporary Treasurer was appointed.
On July 7, 1947, the committee resolved to recover the amount said to
be dus from the defondant in a court of law.  On July 27, the committec
. appointed a new pormancnt Wreasurer in the place of the defendant.
On August 5, the Registrar referrod the disputoe to arbitration.

On these facts I think the learned District Judge was correct in Lolding
that when the dispute was referred to arbitration the defendant had
ceased to be the Treasurer of the Socicty, and had thus ceased to be an
officer. The dofendant ceased to be Treasurer on July 27, 1947, when
the new permanent Treasurer was appointed. Tt remains to see whether
in these circumstances the Registrar had power to refer the dispute to
arbitration. Now, it has not been scriously contested that the Registrar
had no power to make the reference under rule 29 of the Rules, sinco
parugraph () of that rule, which defines the kind of dispute which may
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be referred under the rule, does not cover a dispute to which the Society
itself is one of the parties, as it was in the present case. 1t is contended
for the plaintiff Society, however, (a) that the Registrar did havo power
to refor the dispute to arbitration under section 45 of the Co-operative
Societies Ordinance (Cap. 107), and (b) that although the reference and
the award itself purported to be mado under rule 29, they must be deemed
to have been made under section 45.

With regard to the first contention, section 46 (1) (¢) provides that

~if any dispute touching the business of a registered society arises

{¢) between the society or its committee and any officer of
the society, such dispute shall be referred to the Registrar for decision ™’ ;
and section 45 (2) (b) goos on to provide that the Registrar may thereupon
rofer it for disposal to an arbitrator. The proper construction of this
provision in section 45 (1), in my view, is that if the dispute, when it
arose, was a dispute between the socicty and an officer, then it becomes
w dispute referable to the Registrar and by him to an arbitrator, not-
withstanding that, before it is referred, the officer has ceased to be an
officer. For the seetion provides that * such dispute’” may be referred
to the Registrar, and by him to an arbitrator; and the words “ such
dispute  refer back to the dispute which has arisen between the society
and its officer. Thus it is this particular dispute which is referred, and
it remains the same dispute evon after ono of the parties to it, an officer,
has ceased to be an officer. Accordingly in the present case, if the
dispute arose before July 27, 1947, while the defondant was still an officer
of the Socicty, it was a dispute propoerly referable under seetion 45 (1) (¢)
on Angust 5, although on that date he was no longer an officer but an
ex-officer, which term has been held in Illangakoon ». Bogollugama® to
he not included in the word ** officer  in seetion 45 (1) (¢).

A point was raised before us that on August 5, when the reference to
arbittation was made, there was not yet uny * dispute ”’ at all which
was capable of being referred, whether under rule 29 or under section 45,
since the defendant had not yet disputed his liability to pay to the Society
the sum which was stated to be the subjoct matter of the dispute, namely
Rs. 706:16. Cortainly there was nothing in the oral evidence (which
included that of the defendant himself) or the documentary evidenco
hefore the learned District Judge to show that the defendant had either
admitted or denied his liability to pay the sum claimed. And since the
burden was on the plaintiff to show that a dispute had arisen at the time
when it purported to be referred to arbitration, he would appear to have
failed to discharge that burden. [ refer to Wijayarayana v. General
I'nsurance Co. Ltd® where the necessity of proving that the claim had
been disputed before being referred to arbitration as a ‘‘ dispute '’ was
omphasized. But since this point was not raised or argued below, 1 do
not propose to base a decision upon it, but will turn to consider the
second question which the plaintiff Socicty must also answer satis-
factorily if they are to succeed in this appeal, namely whether it is open
to them to argue that the reference to arbitration, and the award, must
he deemed to have been made under powers conferred by section 45 of the
Ordinance, when the Registrar purported to refer the dispute, and the
arbitrator to make his award, under rule 29 of the Rules and not under
section 45.

V(1948549 N. L. R. 403, ' 1(1945) 47 N. L. R, 239.
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In Dakshinu Ranjan Ghosh v. Omar Chand Oswal ' Sanderson C.J.
said,—

“The decision of the learned Sub-ordinate Judge iwplies the
importation of words into the scction which cannot be found there.
He would read the section as if it were © in respect of any et purporting
to be done by such public officer bona fide in his official capacity .
In my judgment it is not legitimate to construe the section by importing
into the section words which do nos appear in the section .

In Abdul Rakim v. Abdul Rahim ® there occurs the following pussage in
the judgment of Daniels and Neave JJ, ;—

“The eontention urged on hehalf of the respondent in this Court
is that which was adopted by the Court below, namely, that section
80 has no application unlesy the act complained of was done in good
faith. On the language of this section the question seems to us to
admit of no doubt. The section does not require that the act should
have been dene in good faith. It merely requires that it should
purport to bs done by the Officer in his official capacity. Tf the act
was one siuch as is ordinarily done by the Officer in the course of his
official duties and he considered himself to be acting as a Public Officer
and desired other persons to consider that he was so acting, the nct
clearly purports to be done in his official capacity within the ordinary
meaning of tho term ‘purport’. The motives with which the act
was done do not enter into the question at all 7",

These cases were followed in Muhammad Sharij ». Nasir Al which
was an action for malicious prosecution.

For the reasons given by me earlier in the judgment T would dismiss
the appeal with costs.

PeiLe J.—T agree.
Apperl disnissed.
— _.__.7¢____.. ——
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Court of Criminal Appeal—FEvidence—Deposition of absent witness—Admis-
sibility—-Discretion of trial Judge—Ctircumstances for reviewing it in
nppeal.

The discretion of the court, under section 33 of the Evidence Ordinance,
to admit in evidence the deposition of an absent witness on the ground
that the presenco of the witness cannot be obtained without unreasonable
delay and expense may be reviewed by the Court of Criminal Appeal
when a manifest injustice is disclosed.

V (1923) Indian Law Reports, 50 (laleutta §94.
3 (1924) AUl India Reporter, 46 Allahabad 851.
3 ({930) AU India Reporier, 53 Alahabad 742,




