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1924, Present : Ennis J. and Jayewardene A.J.
MERCANTILE AGENCY ». ISMAIL.
59—D. C. Colombo, 3,795.

Sale of goods—DBreach of centracl—Assessment of  damages—Itale  of
czchange.

Where upon ‘the breach -of_ a contract "th: person in  defanic
becomes liable for the paymens of a sum of ioney in foraign
currency, the damages, for thc purposs of the jndgment, must be
assessed as at the date of defanlt, and the sum” payable must "be
converted to Jocal currency at the ratd of exchange prevailing ut
that date.

The defendant commiited a breach of ‘his contract when lLe
failed to pay the bill on maturity and take delivary of the goods,
and not when the goods were scld at his risk.

T His was an action avising out of a contract for the sale, of
goods. The defendant contracted to purchase from the
plaintifis 27 boxes of embroidery for the price of £212. 19s. 11d. with
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interest at 8 per cent. per annum from April 20, 1920. Payment

1924,

was to be made by bills drawn on the defendant, who agreed to reycapvite

accept them on presentation and pay on maturity. The defendant

failed to pay the bills on maturity and to take delivery of the goods..

In terms of the contract plaintiffs sold the goods in July, 1921, und
they realized a sum of Rs. 1,900 equivalent fto €121. 14s. 4id.
Plaintiffs sued to recover the balance €119. 3s. 3id. being the
amount of the deficiency. In converting the amount due to local
currency, the plaintiffis did so at the rate of exchange prevailing
at the date of the plaint. The defendant contended that the
conversion should be at the rate of exchange ruling.at the date he
" committed the breach of contract. The District Judge held that
the amount due to the plaintiffs must be ascertained according to
the rate prevailing at the day the goods weve sold By the plaintiffs,
viz., July 28, 1921.

Drieberg, K.C. (with him Choksy), for defendant, appeliant.

Croos Da Brera, for plaintiffs, respondents.

October 20, 1924. ExxNis J.—

This was an action for the price of goods sold and’ delivered. The
plaintiffs drew a Dbill on the defendant for £212. 19s. 11d. payable
in ome month’s time which the defendant aceepted. On the
arrival of goods the defendant refused to take delivery, and refused
to pay the bill on maturity (i.e., August 80, 1920). The contract
contains a special provision by which the plaintifis conld sell the

goods in such dn event. The goods were sold in July, 1921 The

learned Judge gave judgment for the plaintiffs, and directed that
the sterling sum should be caleulated in rupee currency as on the
date of the sale of the goods. '

On the appeul there is but one question for decision, viz., whether
the rate of exchange should be taken as on August 30. 19200 or as
in July, 1921, as directed by the leurned Judge.

" Primarily the rate of exchange must be taken as at the date of
default in payment, viz., August 30, 1920, when the bill of exchange
became payable, but it was urged that the defendant had asked for
time for payment. The learned Judge on this point says that *‘ the
yoods were not sold eatlier owinig to the negotiations between the
parties which were mainly at the defendant’s instance,”” and so he
directed the cxchange to be calculated as on the day of the sale of
the goods. The Ceylon authority on the’ subject is the ease of
Harrison & Crosfield v. Adamally,* which cites the English ease of
Ogle v. Earl Vane.*

The present case is very similar to Harrison & Crosfield v. Adamally
(supra). It has not been established in the present case that
there was a request on the pavt of the defendaut to extend the time
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for delivery, and the evidence does not support the suggestion that
there was a new contract subsequent to the breach. Some negotia-
tions for a reduced price were entered into, but .no agreement was
arrived at. In the circumstances the price realized on the sale of
the goods goes in reduction of the amount due on the date of default,
taken at the rate of exchange on that date.

I would allow the appeal to this extent, with costs, on the appeal.

]

This is an action arising out of a contract for sale of goods. The
defendant on an agreement contained in letters that passed between
the purties and embodied in indent P 2 contracted to purchase from
the plaintiffs 27 boxes of embroidery for the price £212. 19s. 11d.
with interest at 8 per cent. per annum from April 20, 1920. Payment
wag to be by bills drawn on the defendant who agreed to accept them
on presentation and payv on maturity. The goods duly arrived, but
the defendant failed to pay the bills at maturity and to take delivery
of the goods. Under a term of the contract the plaintiffs sold the
goods in July, 1921, and they realized a sum of Rs. 1,900 equivalent
to £12{. 14s. 43d. The plaintifis now seek to recover the balance
which they say amounts and £119 3s. 33d.; £91 5s. 63d. being the

‘ainount of the deficiericy and £28. 3s. 9d. being interest up to June
30, 1922. These facts are not seriously disputed. The plaintiffs in

converting the amount due to local currency seek to do so at the
rate of exchange ruling at the date of the plaint. The defendant
contends that the conversion should be at the rate of exchange
ruling at the date he committed tihe breach of his contract. .The
learned District Judge has held that the amount due to the plaintiffs
must be ascertained according to the rate prevailing on the day
the goods were sold by the plaintiffs, namely. July 28, 1921. This
is the main question argued on appeal.- As regards the contention
of the defendant that the goods were purchased by him according
to an agreement entered into between the parties after the breach, and
that the payment of the sum of Rs. 1,900 as the price of the goods

. extinguished his liability on the contract, the learned Judge has

on the facts found that that sale was not to the defendant, but to «
third party, and I see no reason to doubt the correctmess of his
decision on the point. On the question of the rate of exchange
applicable, T am not certain: that the learned Judge has come to a
right conclusion. It has been held in numerous cases that
where upon the breach of a contract the person in default—whether
buyver or 4 seller—becomes liable for the payment of & sum of money

in a foreign currency, the damages, for the purpose of a judgment,

must be assessed as at the date of default, and the sum payable must
be converted into loeal currency according to the rate of exchange
prevailing at that date: Bary v. Van den Hurk,' Labeaupin v.

1(1920) 2 K. B. 709.
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Richard Crispin & Co., * Di Ferdinando v. Simon Smits & Co.; * and
38, Celia v. ss. Taltorna 3, where the previous cases were approved by
the House of Lords. Therefore in this case the amount the
defendant has to pay must be calculated according to the rate of
exchange prevailing at the date the breach was committed. In my
opinion, the defendant committed a breach of his contract when he
failed to pay the bill on maturity and take delivery of the goods.
.This happened in July, 1920. From July, 1920, till the sale of the
goods on July 28, 1921, negotiations went on between the parties.
The defendunt positively refused to pay the amount appearing
on the bill of exchange and wanted a reduction.. Correspondence
passed between the parties for the purpose of a settlement, but they
failed to arrive at an agreement, and the goods were sold on July 28,
1921, at the defendant’s risk. There was, therefore, no variation of
the terms of the original contract, and the rights and liabilities of
the parties must be decided according to the terms of the contract.
But the plaintiffs’ counsel contends that the breach must be
regarded as having taken place when the goods were sold on the
failure of the negotiations, and he relies on the principle laid down in
the case of Ogle v. Earl Vane (supm) and Hickman v, Haynes. * I have
examined these cases, but I cannot find in them any principle

applicable to the question arising here. In Ogle v. Earl Vane (supra) -

there was a breach of contract to deliver certain iron. The purchaser
at the request of the seller granted an extension of time for ‘the
delivery of the iron. Ultimately, the seller failed to deliver the iron
contracted for, and the purchaser bought in the open markei;, At
this time the price of iron was much higher than what it had been at
the date of the breach. It was held that the buyer was entitled to
recover as damages the difference between the contract price and the
price he actually paid for the iron. Hickman v. Haynes (supra) was
the converse case; there the seller abstained from delivering the goods
at the request of the buyer made both before and after the date for
delivery under the contract. The seller was held entitled to the
difference between the contract price and the price prevailing at the
time when the buyer finally refused to accept the goods. Postpone-
ment of delivery in these cases was held to be mere forbearance by
one party at the request of the other, and not the formation of a new
contract nor an abandonment of the original one, and that either
party might at any time have insisted upon his rights under the
original contract. In the present case there was no mere post-
ponement of delivery at the request of the buyer, but =a refusal on
his part to pay the price agreed upon. The parties were nego-
tiating about the reduction of the price, and if the.negotiations had
been successful, a new contract would have been formed. In taking
the view that the original contract was still subsisting ‘and not
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abundoned, the Court has taken a view very favourable to the
plaintiffs, and it is fortunate for them that the defendant had not
raised the defence that the original contract had been rescinded.
There ix no evidence that the plaintifis had suffered any damage
by having to sell the goods in a falling market. I cannot see
on what principle they could ask that the rate of exchange at which
the pound sterling should be converted should be the rate prevailing
ut the date when the goods were sold to a third party and not at the
date the defendant committed a breach of his contract and became
linble in damages. The pluintiffs, as I have pointed out, did not ask
ihat the rute should be fixed as allowed by the Court, but that the
amount due to them in sterling should be converted according to the
rate prevailing at the date of the institution of the action. This.
as I have pointed out cannot be the basis of conversion according to
the authorities. The rate according to them is the rate prevailing

when the breach occured. The amount due to the plaintiffs will be
calculated on this basis.

The defendant will have the costs of appeal, but he will pay the
plaintiffs’ costs in the lower Court as decreed.

Judgment varied.



