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1971 Present:  A lles, J.

A . P . D I N G I R I  B A N D A ,  A p p e lla n t , and A . G O M E Z  (P u b l i c  H e a lth  
I n s p e c to r ) ,  R e sp o n d e n t

S. G. 55S/70, with Application in lievision 651 /70— 31. C. 
Kuliyapitiya, 35SS0

Hominy and Tc.cn Improvement Ordinance (Cap. dCS)— Sections o, J3 ( / ) ,  J-3 ( ? ) —  
Contravention o /  s. 5 — Plea o f guilt— Accused n amed and discharged— Applica
tion thereafter for demolition of the unauthorised building— Maintainability—  
Duly of Magistrate to exercise discretion.

A plea of guilt amounts to a conviction for the purposes of section lit (?) 
o f the Housing nr.rl Town Tmprovonvni Ordinance, even if tlio accused 
has been warned and discharged in terms of section 325 o f tho Criminal 
rVorcd'_rn Code.

When an application for a mandatory order for the demolition o f  an 
unauthorised building is made under section 13 (2) o f  tho Housing and 
Town Improvement Ordinance, it is the duty o f  the Magistrate to exorcise 
his discretion before ho makes an order for the demolition of tho building.

x \ P P E A L ,  w ith  a p p lic a t io n  in  revision , a g a in s t  an  o r d e r  o f  th e 
M a g is tra te ’s C ou rt, K u l iy a p it iy a .

P . Somalilakam, w it h  B . Bodirtagoda, foe tho a c c u s e d -a p p e l la n t  and  
p e t itio n e r .

Lakshman Kadirgamar, f o r  th o  co m p la in a n t-re sp o n d e n t.

Cur. adv. vult.

F e b ru a ry  28, 1971 . A ix k s , J .—

T h o  a c c u s e d -a p p e l la n t  in  th is  caso w as ch a rg e d  u n d e r  th e  H o u s in g  a n d  
T o w n  Im p r o v e m e n t  O rd in a n ce  (Oil. 2GS) w ith  h a v in g  e r e c te d  o r  cau sed  
t o  b e  e re c te d  a  se m i-p e rm a n e n t bu ild in g  w ith  p la n k s  w ith in  tho 
a d m in is tra tiv e  lim its  o f  th e  -N aranunala T o w n  C o u n cil w ith ou t- p la n s , 
d raw in gs a n d  s p e c if ica t io n s  a p p ro v e d  id  w rit in g  b y  th e  C h a irm a n  o f  th o 
C ou n cil, in  c o n t r a v e n t io n  o f  S e ctio n  5 o f  th e sa id  O rd in a n c o  a n d  th e r e b y  

■ c o m m itt in g  a n  o f fe n c e  p u n ish a b le  under S e c t io n  13 (1 ) o f  th e  sa id  
O rd in a n ce .

O n  2 n d  D e c e m b e r  1967 th e  a p p e lla n t m o v e d  t o  w ith d r a w  h is fo rm e r  
p le a  o f  n o t  g u i l t y  a n d  p le a d e d  g u ilty  to  th e  c h a rg o . T h o  M a g istra te  
th e re u p o n  w a r n e d  a n d  d isch a rg ed  th o  a p p e lla n t  a n d  o r d e re d  h im  to  
p a y  R s .  5  to  c h a r i ly  w h ich  su m  h e  d u ly  p a id .

O v er  tw o  y e a r s  la te r , o n  5 t li M arch  1970, th o  p r e s e n t  C h a irm a n  o f  th o  
C ou n cil m o v e d  C o u r t  t o  issu e  a  m a n d a to ry  o r d e r  u n d e r  S e c t io n  13 (2) 
o f  th o  O rd in a n co  f o r  a  d e m o lit io n  o f  th e  b u ild in g . N o t ic o  w a s  issu ed  on  
th e  a p p e lla n t  f o r  2 7 th  A p r il  1970 an d  o n  1 9 th  M a y  19 7 0 , C ou n sel on
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b e h a l f  o f  th o  a p p e lla n t s ta te d  t h a t  h e  h a d  ca u se  to  sh o w  a g a in s t  th e  
d e m o l i t i o n .  A t  th e  in q u iry  o n  3 rd  J u n o  1970 , C ounsel fo r  th e  a p p e lla n t  
s u b m it t e d  th a t  th ere w as no c o n v ic t io n  a s  co n te m p la te d  u nder S e c t io n  
13  (2 ) o f  th e  O rd in a n ce  since th o  a p p e lla n t  h a d  been  d ea lt  w ith  u n d e r  
S e c t io n  3 2 5  o f  th e  C rim inal P r o ce d u r e  C o d e . I t  w as a lso his su b m is s io n  
t j ia t  th o  p le a  o f  g u ilt  w as e r ro n e o u s ly  m a d e . O n  13th  J u n e  1970 th e  
le a rn e d  M a g istra te  con s id ered  fu r t h e r  su b m iss io n s  o f  Counsel a n d  h o ld , 
fo l lo w in g  th e  d ec is ion  o f  G a rv in  J .  in  Vandersmayt v. Pompeus 3, th a t  
th o  p le a  o f  g u il t  ten d ered  b y  th e  a p p e lla n t  a m o u n te d  to  a  c o n v ic t io n  
u n d e r  S e c t io n  13 (2 ) o f t h c  O rd in a n ce . T h e  lea rn ed  M ag istra te  th e re a fte r  
is su ed  a  m a n d a to r y  o rd e r  o n  th e  a p p e lla n t  to  d em olish  th e  b u ild in g  
w ith in  fo u r  m o n th s , fa ilin g  w h ic h  th o  C h a irm a n  o f  tho T o w n  C o u n c il 
w a s  a u th o r ise d  t o  d o  so.

I  a m  in  a g reem en t w ith  th e  d e c is io n  o f  G a rv in  J .  th a t  a  p lea  o f  g u i l t  
a m o u n ts  t o  a  c o n v ic t io n  fo r  th e  p u rp o s e s  o f  S e c t io n  13 (2 ) o f  th o  H o u s in g  
a n d  T o w n  Im p ro v e m e n t  O rd in a n c e . C o u n se l’s su bm ission  o n  th is  
p o in t  th e re fo re  fa ils. H o w e v e r , th e  fu r t h e r  p o in t  has been  ra ised  b y  
C o u n se l f o r  th o  a p p e lla n t th a t  th o  le a rn e d  M ag istra te  in  th is  case  h a3  
n or  e x e rc is e d  h is  d iscre tion  b e fo r e  m a k in g  th e  o rd e r  fo r  th o  d e m o lit io n  
o f  th e  b u ild in g . I n  th e  caso o f  Vandersmagt v Pom-pcus (su p ra ), b e fo r e  
G a rv in  J .  d ism issed  th e  a p p ea l, h e  co n s id e r e d  th e  m erits o f  th e  ca se  
a n d  h e ld  th a t  th o  learn ed  M a g istra te  h a d  c o r r e c t ly  ex erc ised  h is d is c r e t io n  
b e fo r e  o rd e r in g  th o  d e m o lit io n  o f  th e  b u ild in g . A s  fa r  as I  h a v e  b e e n  
a b le  t o  a scerta in  fro m  th e  p r o ce e d in g s  in  th e  presen t case th ere is n o t h in g  
t o  in d ic a te  th a t  th e M a g istra te  h a d  e x o rc is e d  a m - d is cre tion  b e fo r e  
issu in g  th e  m a n d a to iy  o rd e r  f o r  th e  d e m o lit io n  o f  th e  b u ild in g . C o u n se l 
fo r  th o  a p p e lla n t has u rged  b e fo ro  m o  t h a t  th o  d iscre tion  th a t has t o  b o  
e x e rc ise d  u n d er  S ection  13 (2 ) is n o t  a n  a b so lu te  d iscre tion  f lo w in g  
fr o m  a c o n v ic t io n  u n der S e c tio n  13 (1 ) , b u t  o n e  in w h ich  th o  M a g is tra te  
m u s t  c o n s id e r  th e  m erits  o f  th e  ca so  a n d  h as c ite d  severa l a u th o r itie s  in  
s u p p o r t— 21 N . L . R . 4 7 3 ;  27  N . L .  R .  S3 ; 7 C. IV. R .  27 a n d  109. I n  
Bartholomeusz v Fernando - S ch n e id e r  J .  h a s  h e ld  th a t  th e w o rd  "  m a y  ”  
in  S e c t io n  13 (2 ) has n o t  th e  fo r c e  o f  th e  w o rd  “  sh a ll ”  b u t  is m e r e ly  
p erm iss iv e . I n  Barlholonie.usz Pere.ru 3 S a m p a y o  J . sa id —

“  T h e  m a n d a to ry  o rd er  a sh ed  f o r  is  n o t  a m a tter  o f  cou rse . T h o  
a c c u s e d  p erson  has th e  r ig h t to  s h o w  ca u se  a g a in st it a n d  th o m a g is tr a te  
is h o u n d  to  exercise  his d is cr e t io n . ”

S a m p a y o  J .  fo llo w e d  th e  d ec is ion  o f  th o  C a lcu tta  H ig h  C ou rt in  Abdul 
Samad v. 'Corporation of Calcutta 4 t h a t  i t  is d is c r c t io n a -y  w ith  t h o  
M a g istra te  to  pass a n  ord er  fo r  d e m o lit io n  o r  n o t . S a id  S a m p a y o  J .—

I t  w as m a in ta in ed , h o w e v e r , a t  th o  a rg u m en t o f  th is  a p p e a l , 
th a t  i f  th e  M um cip a l C ou n cil w a s  sa tis fied  as to  th o  n e ce s s ity  o r  
e x p e d ie n ce  o f  d em o lition , th e  m a g is tr a te  h im s e lf  has n o  d is cre tio n  in  
th e  m a tte r . T h o  sam e a r g u m e n t  w a s  a d d ressed  to  th o  C a lc u t ta  *

1 (192C) i  Timt3 Cl.
- (1019) 7 C. JP. R. 109.

* (1919) 7 C. W. R. 109 at p. 111.
* (1905) 1. L. It. 33 Calcutta 237.



H ig h  C o u r t  in  th e  a b o v e  case b u t w ith ou t- su ccess . I  v en tu re  to  a g r e e  
w ith  th e  d ec is ion  o n  th a t  p o in t . T h e  q u e st io n  is then  w h e th e r  in  
th e  c ircu m sta n ce s  o f  th is  case  th e  m a g is tr a te  has ex erc ised  h is d is c r e t io n  
p r o p e r ly .  A s  a m a tter  o f  fa c t  lie  e x e r c is e d  n o  d iscre tion  w h a te v e r , 
a n d  I  m u s t  th ere fore  con s id er  th e  c ir c u m s ta n ce s  m y se lf. ”

T h e  le a rn e d  J u d g e  th ereu p on  p r o c e e d e d  to  co n s id e r  the c ircu m sta n ce s  
o f  th e  ca se  b e fo re  h im  a n d  h e ld  th a t  th e  a p p e lla n t  o u g h t  n o t  t o  b e  
c o m p e lle d  to  d em olish  th e  b u ild in g  in  q u e s t io n .

I n  th e  p re se n t case t o o ,  th ere  is n o th in g  to  in d ic a te  th a t  the M a g is tra te  
e x e r c is e d  a n y  d iscre tion  w h a te v e r  in  m a k in g  th e  ord er  o f  d e m o lit io n . 
T h e  a p p e lla n t  in  h is  c o n n e cte d  a p p lic a t io n  f o r  re v is io n  o f  the M a g is tra te ’s 
o r d e r  (S . C- 6 5 1 /7 0 ) has s ta te d  th a t  h e d e m o lis h e d  a  p o r tio n  o f  th e  b u ild in g  
w h ic h  e n cr o a c h e d  o n  th e  s tre e t lines a n d  p le a d e d  g u ilty  to  th e  ch a rg o  in  
r e s p e c t  o f  th e  re s t o f  th e  b u ild in g . H a v in g  re g a rd  to  the lo n g  d e la y  in  
th e  a p p lic a t io n  fo r  a  m a n d a to r y  ord er  t o  d e m o lish  th e  bu ild in g , o n e  m a y  
fa i r ly  a ssu m e  th a t  th e bu ild in g  in  q u e s t io n  d id  n o t  con stitu te  a n  in ju r y  
o r  o b s t r u c t io n  to  th e  p u b lic  a n d  t h a t  th e  C ou n cil h a v e  h o t  b e e n  
in c o n v e n ie n c e d  in  any w a y  b y  th e  p re se n ce  o f  th e  u n a u th orised  b u ild in g . 
T h e  le a rn e d  M a g istra te  sh o u ld  h a v e  p r o b e d  th e  reason  fo r  th e  d e la y  
a n d  in v e s t ig a te d  th e  su d d en  u rg e  o f  th e  C o u n c i l 't o  ta k e  a c t io n  a g a in s t  
t h e  a p p e lla n t . T h is  w o u ld  n ecessa r ily  h a v e  c a lle d  fo r  th e  e x e rc ise  o f  
h is  d is c r e t io n  u n d er  S e c tio n  13 (2 ). S in ce  th is  h a s  n o t  been  d on e , I  s e t  
a s id e  th e  M a g is tra te ’s ord er  a n d  d ir e c t  t h a t  th e  case  b e  re m itte d  t o  th e  
C o u r t  b e lo w  fo r  a  co n s id e ra tio n  o f  th e  m e r it s  o f  th e  case b e fo re  d e c id in g  
w h e th e r  th e  d e m o lit io n  o rd e r  sh ou ld  b e  m a d e  e ffe c t iv e  o r  n o t .

Case sent back for further proceedings.
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