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Cn:}unal :Pn;cedure Code—Accused produced in custody uilhout process—Report
Sfiled by pohce officer who produccd the accused—Duly 'y of Magistrate to record
evidence before framing charge—Sections 126 A (1 and-2), 148 (1) (b) 148 (1) (d),

151(2), 187 (1), 425.

Held (Pcrig, J., dissenting), that whero an accused is bronghb before the
Court in custody without process and a roport under section 148 (1) (b) of the
Criminal Procedure Code is filed, the failure of the Court to record evidenco

. on oath, as required by sections 151 (2) and 187 (1), before a charge is framed
against the accused is an irregularity that cannot bo cured by applying the

provisions of section 4235 of the Code.

APPEAL from a judgment of the Magistrate’s Court, Colombo. This
appeal was referred to a Bench of three Judges under section 48 of the

Courts Ordinance.

:On August 20, 1955, a Police Sergeant submitted to the Magistrate a
report of an investigation into a cognizable offence and at the same time
produced the accused in Court in terms of section 126 A (1) of the Criminal
Proceduire Code. The Magistrate, acting under section 126 A (2), re-
manded the accused to the custody of the Fiscal till August 22, 1955.
On August 22, the Police Sergeant instituted proceedings against the
accused by filing a report in terms of section 148 (1} (8) of the Code.
When the report was filed the accused was present in Court under Fiscal’s
The Magistrate then framed a charge against him to which -

custody.
Subsequently he was tried and convicted.-

he pleaded ““ Not guilty .
The accused appealed, and the question for decision was whether the

Magistrate should have recorded evidence onoath in terms of section 151
(2) of the Code before he proceeded to frame a charge against the

appe]lanb
4. Nagendra, for the accused- a.ppc]]anb

D. St. C. B: Jansze, Q.C., Acting Attorney-General, with V. S. A.
Pullenayegum, Crown Counsel, for the complainant-respondent.

. Cur. adv. vult._ -

Decembcr 9 1007 B&S\AYAKE c.J.— -
. I have had the adva.ntacre of reading the Judgment prepa.red by my\
brother de Sﬂva* As the question 1 ‘that arises for consideration on this

appeal is_ one of some xmportance, ms-.ea.d of recording my_ bare concur- L
ﬂy as possible on’ eertam aspects =

rénce I \nsh to add my' oWl
of the qantxon dealt with i my | brother’s Judgmens.-

. 10— rIx

2 3.N.B1215—1,593 (1/58),,7




218 ' BASNAYAXE, C.J.—Mohidcen v. Tnspector of Police, Pettah

The report under ‘section 148 (1) (b)'of.the Criminal Procedurs Cod
was precoded by & roport of an invéstigation into a cognisable offenc
under section 126 A (1) of the Code. In that report Sub-Inspector o
Police W. F. S. Poiris, who doos not state that ho is an officer in charg
of a Police Station, purported to summariso the statoments of tho wit
nosses examined in tho course of the investigation. On that report the
Magistrato made an ordor undor sub-section (2) romanding the accuscc
till 22nd August. On that day a roport under section 148 (1) (b) was
filed, and the accused who was present in Fiscal’s custody was chargec
from the charge sheet under section 187. Now, section 187 of the
Criminal "Procedure Code requires that where an accused is brought
beforo the court otherwise than on a summons or warrant the Magistrate
shall after tho examination directed by soction 151 (2), if he is of opinion
that thero is sufficiont ground for proceeding against tho accused, frame
a chargo against him. It has been held in a number of decisions of this
Court, the chief of which is Lbert v. Perera 1, that the provisions of
section 187 are imperative, and that failurc to comply with the require-
ments of that section cannot be cured under section 4235 of the Criminal
Procedure Code. It is urged on bohalf of the Crown that, where an
accused is brought before the court in custody and a report under section
148 (1) (&) is filed, tho provisions of scction 151 (2) are not as a rule
complied with. The practice is to frame tho charge against tho accused
and read tho charge as required by section 187 (3). If the provisions
of-section 187 are imporative, as I think they are, it is difficult to resist
- the eonclusion that tho requirement that the Magistrate shall ascertain
whether thore is sufficient ground for proceeding against the accused after
tho examination directed by section 151 (2) is also imperative. The
fact that a practice which is contrary to the secction has grown is no
ground for holding that that practice is legal. A practico however
invetorate cannot alter the law. Section 148 prescribes the mothods
by which proceedings in a Magistrate’s Court may be instituted. -Zhe
loarned Attorney-Goneral argued that proceedings may bo institu’ed in
more than one of the ways prescribed. I am unablo to agree with that
contention. The opening words of the section are: ‘“ Procecedings in
a Magistrate’s Court shall be instituted in one of the following ways’
To give effect to the learned Attorney-General’s contention it would
bo nocessary to interpolate the words ‘ or more >’ betweon tho word
‘““one > and tho word ‘““of . Tho rules of construction of statutes
do not permit such a course. If it has been the practice not to observe
tho requirement of that section but to institute proccedings in more
than one of the prescribed modes it should ccase. 1In the instant caso
when the accused was brought before the court from Fiscal’s custody
accused of having committed tho offcnces reforred to in the report
under section 126 A, he was brought before tho Magistrate of the court,
in custody without process, accused of having committed offonces
which such court had jurisdiction to inquire into. Bo that as
it may, the question whother proceedings were instituted under section
148 (1) (d) or 148 (1) () is of little importance in this case as edmittedly
tho accused was brought before the court otherwise than on a summons

1(1922) 23 N. L. R. 362.
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- or warrant. In such a case clearly the procodure under section 187
must be followed. . The word *‘ brought ” in that section does not mean _.
brought by a.Pohce Officer, but compelled to attend either by virtue
of the fact that he is in Police custody and is forwarded to court or is
accompanied by a Police Officer or is compelled to attend by virtue
of having executed a bail bond under section 126 A or section 127. The
learned Attorney-General contended that ° brought before the court ™
would include cases in which the accused happens to be in court on his
own business, whereupon he may bo charged by the Magistrate if he
consents to becharged. I am unable toagree that a person who happens
to be in court on some private business of his can suddonly bo called
upon to answer a chargo of which ho has not been given notice. The
law provides that when criminal proceodings ere instituted under section
148 (1) (a), (), or (c), the Magistrate shall, if he is of opinion that there
is sufficient ground for proceeding against some person who is not in
custody, if the case appears to be one in which according to the fourth
column of the First Schedule 2 summons should issue in tho first instance,
issue a summons for the attendanco of such person, or if the case appears
to be ono in which according to that column a warrant should issue
in the .ﬁrst instanco, issue a warrant for causing such person to be brought
or to appear before tho court at a cortain time. In every case under
paragraph (a) or (&) of section 148 (1) before issuing the warrant he
must examine on oath the complainant or some material witness. If
he is so minded he may before issuing even a summons examine on
oath the complainant or some material witness. These aro very necessary
safeguards which are provided by law in the public interest. The accused
person should have warning of the charge that is going to be laid against
him ; he should havo an opportunity of resorting to legal advico. It
is unthinkable that a person who happens to be in court on other business
should be suddenly put into the dock and called upon to answor a criminal
charge without being afforded an opportunity of taking legael advice.

I do not think therefore that it is open to a Magistrate to frame a charge
against a person under section 187 except where he has been brought
before tho court in one of the ways contemplated by the Criminal Pro-
cedurc Codo or where he appears on a summons or warrant. Tho safe-
guard of an examination as directed Ly section 151 (2) before tho charge
is framed is a most salutary one because a citizon should not be made
to faco a criminal charge except where there is ground for placing him
in peril. It was urged that tho adoption of the procedure prescribed
in section 151 (2) before framing a charge is inconvenient and would
create dlﬂiculbxes._ I am unable to agree that this is a consideration .
\vhxch can-affect the interpretation of section 187. Provisions such’
as are prescrlbed m. thé Code for safeguarding tho rights of citizens

'musb be strlctly observed,  and non- -compliance with such provisions
can brmg about only one result and that is to render ploceedmgs void..
| The learned Attomey-GeneraI n.rgued that even if the trie construc- o
txon of seth}_l 187 was ‘that the examination d.u-ected by sectlon 151 (2)' ;
shou]d precede the fr m.ti:.g ‘of the - charge, ‘section 425 apph 3
case; and- tha.t ‘thé igmlssxon to carry “out” the* reqm:emergt, [
151 (2) would not P such an- n'revu.lanty as wou]d en.ab -t
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-to reverse or alter in appeal the judgment of the Magistrate unless it:

o

occasioned a failure of justice. ° He relied on the words ““ no judgmeéent
passed by a court of competent jurisdiction shall be reversed or altered:
on appeal or revision on account of any error, omission, or irregularity
in the complaint, summons, warrant, charge, judgment, or other pro-
ceedings before or during the trial unless such error, omission, il'regulariby,
or want has occasioned a failure of justice . He stated that the instant
case fell within the ambit of the words ** other prcceedings before trial .
He submitted that we were not free to set aside this conviction as the
omission of the Magistrate has not occasioned a failure of justice.

I am unable to agree that a failure to comply with the imperative
requirement of the Code in regard to the framing of charges is an omission
or irregularity within the ambit of section 425. Disregard of the pro-
visions of an enactment such as the Criminal Procedure Code, especially
& provision such as section 187 the observance of which is a condition
preccdent to a summary trial, cannot be regarded as an ‘‘ omission
in the complaint, summons, warrant, charge, judgment, or other pro-
ceedings ”’. In my opinion section 425 was not designed to apply to a
complete disregard of the imperative requirements of the Code. It
seems to me to have been designed to apply to errors, omissions or
irregularities other than disregard of the imperative provisions of the
Code. TFailure to observe provisions which are intended for the benefit
of the citizen and are in the interests of justice, especially in criminal
statutes, must be presumed to occasion a failure of justice. It is not
necessary for the party seeking relief to establish that the failure to
observe an imperative requirement of the Code has occasioned a failure
of justice. As in the case of a trial to which the Court of Criminal Appeal
Ordinance applies, a wrong decision of law is a sufficient ground for
setting aside a conviction unless the prosecution is in a position to estabhsh
thatno substautlal miscarriage of justice has actually ocourred. ’

The words ‘“ subject to the provisions hereinbefore contained > in
section 425 remain to be considered. They have not been the subject
of interpretation in any reported case previously decided by this Court. My
own view is that those words are designed to embrace the sections of
the Code which occur before section 423 and not only the provisions
of sections 423 and 424. The learned Attorney-General submitted
that those words applied only to the two preceding sections in Chapter
XLII, but I am unable to agree with him. The word * Lereinbefore *’
is a word of wide import and would ordinarily, in the absence of any
controlling words in the context, apply to all that has gone before. In

"this context there is nothing that limits its meaning. On the other

hand its association with the words ° proyisions > and ‘‘ contained
on either side of it leaves no room for doubt as to its meaning. In India
there has been a difference of opinion as to whether the word
‘“ hereinbefore ’’ occurring in the corresponding section of the Indian
Criminal Procedure Code has reference to all the provisions preceding
the section or only to the two sections immediately preceding it. In
Ram Subhag Singk v. Emperor! it has been held by the High Court of

1 (1916) A. I. R. Calculta 693, at 701.
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Calcutta that it refers to only the two preceding sections but a contrar}
view has been taken in the case of Raj Chunder dlozumdar v. Gour Chunde:
JMozumdar *, and in Nilralan Sen v. Jogesh Chunder Bhattackarja?. Thai
viow has a.lso been a.pproved in the Full Bench decision in the mattes
of Abdur Rahman and Keramat3, and in the Privy Council decision of
Subramaniam I yer v. King Emperor . In the last mentioned case it
was held that disobedicnce of express provision as to the mode of trial
cannot be regarded as a mere irregularity. The Lord Chancellor in
tho course of his judgment said that, ‘‘ the remedying of mere irre-
gularities is familiar in most systems of jurisprudence, but it would be
an extraordinary extension of such a branch of adminstering the criminal
" law to say that when the Code positively cnacts that such a trial as that
which has taken place here shall not be permitted that this contra-
vention of the Codo comes within the description of error, omission,
or irregularity ’. The Lord Chancellor stated in support of his view
the observations of Lord Herschell, and Lord Russell of Killowen,

in the case of Smurthwaite v. Hannay > wherein Lord Herschell said

with reference to joinder of plaintiffs :  If unwarranted by any enact-

ment or rule, it is, in my opinion, much more than an irregularity.

I am of opinion therefore that the case of Varghcese v. Perera © has
been rightly decided and that the appellant is entitled to succeed

The next question is whether in 2llowing the appeal we should dnect
a. retrial or acquit the accused. ‘I think the facts deposed to by the
witnesses disclose a very grave crime for which the accused should be
tried in the manner provided by the Crlmuml Procedure Code.

PuLLE, J.—

I have the misfortune to arrive at a decision in’ this appeal which
does not commend itself to my brethren. In regard to two incidental
matters arising out of the question—whether the charges against the
appellant vere. framed after due compliance with the requirements
of the Criminal Procedure Code—I am, if I may be permitted to say so,
in complete accord with the opinions expressed by them.- The first
.is that if the Code ordains a procedural step to be taken preliminary to
the framing of a charge, the failure to take that step would vitiate the
charge. The second which is a corollary to the first is that a conviction
upon such a charge cannot on an appeal be allowed to stand by invoking )

the provisions of section 425. A charge bad in law is not a mere

1rreoular1ty vshlch can be cured. T S - f

On the day the appellanb was taLen before the '\Iacustrate in custodyv
\uthout process the accusation aoramst h1rn ivas set forth in a wntten .
report. purportlpg to be under sectlon 148 (1) (b) whlch “as accepted .
by the Magistrate. :

‘\Iag strate’s Court agamst the’ appe!]anﬁ when tho report under
tlon 1-18 (1) (b) “as accepted by the court aslit is undoubtedlf one’.

Y3 (1894) 22 Caleitia 177."
= 31 Caleutta 1Veekly Notes 57.
- 2(1900) 27 Caleutt3 840 ot 817."
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of the -ways of instituting a proceeding. Scetion 126A provides for
the remand of a person from time fo time pending an investigation
under Chapter XII. "If the argument is valid that when the appellant,
who was on remand pending such an investigation, was produced on 22nd
August, 1955, there was an institution of proceedings under section 148
(1) (d), it must follow that even on the very first occasion he was pro-
duced under section 126A (1), the court had no alternative but to take
the evidence required by section 151 (2) and to frame a charge under
section 187 (1). It would serve no purpose, if the investigation is in-
complete, to embark on a trial ; or to embark on an inquiry, if the offence
under investigation, still incomplete, is an indictable one. I think that,
so long as an inquirer is exercising the powers conferred on him by
Chapter XII, it is opon to him to causc proccedings to be instituted
under scction 148 (1) (0). The bare fact that in pursuance of an earlier
order of detention the appellant was produced on 22nd August, 1953,
did not make the ‘ institution ’* of proceedings any the less one under
section 148 (1) ().

If I am correct in the view which I have just expressed, there was no
room for the application of section 151 (i?) which deals with only a case
where proceedings have been instituted under section 148 (1) (d). There
was also no room for the applicdtion of section 151 (i), because it pro-
vides for a case where the accused is not in custody. In the result the
framing of a charge against the appellant upon the reporb being filed
was, in my opinion, perfectly proper.

Section 187 (1) speaks of an examination directed by section 151 (2).
The latter provision is limited by its very terms to scection 148 (1) (d)
and cannot be extended to cover an institution of proceedings under
section 148 (1) (D). As scction 151 (2) did not apply, it cannot be said
that the charge framed against the appellant was in violation of section
187 (1) or any other provision of the Code by reason only of the fact
that the person who brought the appellant before the court was not

cxanmined on 22nd August.

In my opinion the appeal fails and should be dismissed.

K. D. pE SiLva, J.—

On August 20, 1955, a Police Sergeant submitted a report to the Magis-
trate and at the same time produced the accused-appellant in Court in
terms of section 126 A (1) of the Criminal -Procedure Code (hereinafter
referred to as the Code). The Magistrate acting under section 126 A (2)
remanded the accused to the custody of the Fiscal till August 22, 1955,"
on which date the Police Sergeant instituted proceedings against him
by filing a report in terms of scction 148 (1) (&) of the Code.- When this
report was filed the accused was present on remand. The offences dis-
closed in the report were (1) putting one Abubucker in fear of injury in
order to commit extortion, (2) mischief, and (3) house trespass pumsh-
able under scctions 374, 410 and 434 of the Penal Code respectively.
The Magistrate then framed a charge against the accused to which he
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_on oath framed a
the case came up before this Court in appeal on a point of law Soertsz J

: graphs relcvant to thxs appeal are (b) and (d).
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pleaded “‘ not guilty >’
victed and sentenced to 2 years’ rigorous imprisonment and 2 years’

Police supervision. The appealisfrom thisconviction and sentence.

On a subsequenb day he was tried and con-_ -

This matter &iginal]y cameup for hearing before my brother (H.N. G.) ‘

Fernando, when the Counsel for the appellant raised a point of law
relying on the decision of Soertsz J. in Vargheese v. Perera?. 'As my
brother Fernando doubted the correctness of that decision he reserved
this appeal to be hecard Ly a fuller Beneh to be appomtcd by My Lord

the Chief Justice. ) .

The point of Iaw which arises on this appcal is that the Magistrate
should have recorded evidence on oath in terms of section 151 (2) before
he procecded to frame a charge against the appellant. It is submitted

that the failure to do so'is not merely an irregularity but amounts to
an illegality which vitiates the conviction. In support of that contention

thé Counscl for the appellant relicd on the decision in Vargheese v. Perera?
In that case the prosccuting officer made a report to Court in terms
of section 148 (1) (b) alleging that the accused had committed an offence
in contravention cf tho Poisons, Opium and Dangerous Drugs Ordinance
and at the samo time he produced the accused before the Court. The
Magistrato without examining the prosecuting officer or any other person
charge against the accused who pleaded guilty. When

held that the Magistrate had disregarded an imperative requirement
of section 151 (2). The learned Judge was of tho view that this procedure
amounted to an illegality which was fatal to the conviction. The
Attorney-General who appeared for the respondent in the instant case’
submitted that Varghesse v. Pereral was wrongly decided. He sought
to support this conviction on the ground that the proceedings in this case
were instituted under scction 148 (1)(). His submission was that the

‘examination contemplated by section 151 (2) is restricted to proceedings

instituted under section- 148 (1) (d). He also argued that in any event
it was possible to regard these proceedings as' coming under both

- paragraphs (b) and (d) of section 148 (1) and that therefore the

b=
Magistrate was entitled to act undor ecither of those paragraphs and

Mag i
" that in the proccedings instituted under section 148 (1) (d) there is no

requirement of law to record evidence con oath before framing the charge
The Attorney-General also submitted that even if the procedure followed
by the Magistrate was wrong it amounted merely to an 1rregu1ar1t.y

to Whlch the provxsmns of section 425 apply. T

Sectxon 148 (1) of the Code makes provzs:on for the 1nstxt;utlon of -

proceedings in a Magistrate’s Court in six different w ays whlch. are set .
“The para- -

out in paragraphs (a), (3), (c), (d), (e) and (f) of that section.’
Paragraph (b) reads :'<

‘on a written report ‘to the like effect being made to a l\IagLSbra.te )

) of such court by an mquu-er tinder Cha.ptcr XII or by a ‘peace officer - _
.- ‘or'a public sérvant or a Municipal sérvant or- a servant of a sttrlcb

. Council or a sefvant of a Local Board i
-2 (1942) 43 N. L 3. .564. -
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while paragraph (d) JS in the followmg terms — R

‘“on any person bemg brought ‘before a I\Iaglstrate of such’ courf,

“in custody without process, aé¢cused of having committed an offence
thch such court has Junsdlctxon exther to inquire into or try;”

Sectxon 151 (I) deals thh the issue of process, after the institution
_-of the proceedmgs under paragraphs (a) or (&) or (c) of section 148 )y
‘against a person who is not in custody. TUnder this provision the ]&Iagxs~
trate shall cither issue summons or warrant in conformity with the

First Schedule of the Code. According to the proviso of section 151 (1)

(i) The Magistrate may, if he thinks fit, issue summons instead
of a warrant. i
(ii) Inany case under paragraph (a) or paragraph (b) of section 148 (1)
the Magistrate shall, before issuing a warrant and may before
issuing a summons record evidence on oath and
(iii) (not material to this appeal.)

Section 151 (2) provides that when proceedings have been instituted
under paragraph (d) of section 148 (1) the Magistrate shall forthwith
examine on oath the person who has brought the accused before the
Court and any other person who may be present in Courb able to speak
to the facts of the case.

My brother Fernando has taken the view that when the procecedings
are instituted under paragraph (&) of section 148 (1) the fact that the

“accused is produced in custody does not alter the character of the ins-
titution of the proceedings. That is to say, the proceedings instituted
under section 148 (1) (b) continue to be a proceeding instituted under
that section even though the accused is produced in custody.

That is why he considered that Vargheese v. Perera! was wrongly
decided.” His view is that no examination under section 151 (2) was
necessary in that case although the accused was produced in Police
custody, because the proceedings were instituted under section 148 (1) (b).
The facts in that case are substantially similar to those of the instant
case.

It is section 187 of the Code which deala with the framing of charges
The question whether or not evidence has to be recorded in any parti-
cular case before the charge is framed against the accused has to be
decided in terms of the provisions of thatsection.- That sectlon reads —-'

““ Where the accused is brought up before the Court otherwxse than

-on a summons or warrant the Magistrate shall after the exammatlon

directed by section 151 (2) if he is of opinion that there is sufficient

ground for proceeding acramst the accuseéd, frame a charae agams(z_‘

the accused. >’ - .- .

Ib was contended by the Attorney-General—and that was the view
taLen ‘by my brother Fernando too—that as these proceedings wero
instituted under section 148 (1) (b) there was no obligation on the Maols-
trate to hold the examination contemplated by section 151 (2). -

!(194)43\’ L. R. 564. -
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also submitted that the words ‘* if necessary *’ should be interpolated
immediately after the words ‘‘ directed by section 151 (2) > in secblon

187 (1). I do not think there is any justification fqr such an’inter-
Section 151 does not make proyision for a situation when

polation.

‘the accused is present in proceedings instituted under sectlon 148 (1) ().
It sets out the procedure to be followed only when the accused person
is not present in Court. If section 151 is silent | as to “what procedu.re
is to be followed when the accused is present at the timeé of the institution

of proceedings under section 148 (1) (b) there is no reason why the other

sections of the Code should not be examined to obtain the necessary
guidance. That guidance, in my opinion, is offered by section 187 (1).
‘The opemncr words of paragraph (d) of section 148 (1) are ‘‘ On any
person being brought before a Magistrate of such court in custody without
process ”’ whereas, section 187 (1) refers to a case ‘“ where the accused
is brought before the Court otherwise than on a summons or warrant. ”’
It is significant that the words ‘“ in custody >’ appearing in section 148 (1)
(@) are omitted in section 187 (1). Therefore the latter section is wider
in application than paragraph (d) of 148 (1) and it embraces all cases
where the accused is present otherwise than on summons or warrant.
This section 187 (1) includes not only a case where the accused is present
in custody, but also when he is present on remand on Police bail or on
‘being warned by the Police to appear in Court. In all those instances
it would appear, that it is incumbent on the Magistrate to hold the
rexamination contemplated by section 151 (2). I am unable to sece
what valid objection there can be to the utilisation, in section 187 (1),
of a wholesome procedure devised earlier by section 151 (2) for 2 -

different, though, an analogous purpose. . -
. - . .-a:\‘

I am unable to a,ssent to the proposition that Vagleese v. Perera?l
came to be wrongly decided because Soertsz J. in construing section
151 (2) ignored its opening words * where proceedings have been ins-
tituted under section 148 (1) (d) ¢’ These opening words are not relevant
in interpreting section 187 (1) because that section is not restrlcted

-only to the proceedings . mst1tuted under 148 (1) (d)

. No case was cited to us where it has been held that it is proper to
drame a charge against an accused without holding the exammatnon
-oontemplated by section 151 (2) when he is produced m custody and
the proceedings are instituted urder section 148 (1) (b)) In Assén v.
“Maradana Police® the procecedings were instituted under sectxon 148 1) ()
-and the accused was produced in custody while the charge was framed
thhout \recordlng ewdence ‘on oath.. Howard C.J. held that this
amounted to an u-recrulanty but as no prejudice had been caused to
the accused he declined to interfere with the conwctlon and sentence.
“The facts in Thomas v. Inspector of Police,- Kottawa 3, were exactly similar = -
. £0 théso of the instant case. There Wijeyewardene J. expressed the view -~
that framing of the chargo agamst. the accused without recording evidence . -
“was an 1rregulanty but as no prejudice had been Gaused ‘to the accused': o
_he drsrmssed the appeal The deClSIODS in C’ader v. Karumralne‘ andn
0 susasyarN. L

T1(1942) 43N. L. R 564 ° e LT
2 (1944) 45 N. L. R 2'6“37. sl R ‘(1943} 45 N Iz R 23
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: Dzas v. 1\’adiz,a~r¢1_7a1 are not in point because in nexther of those cases
. was the accused produced m custody o . .
In the mstant case I am of opuuon that “hen the charge was
framed against the accused without hold.mg the examination contemplated
by section 151 (2) there was a failure to comply ‘with the provisions
of section 187 (1). .+ Does this non- compljance amount merely to an
- irregularity or an illegality fatal to the conviction ¢ In Ebert v. Perera®
which is a decision of a Bench of three Judges it was held that chargmn
an accused from a report filed under section 148 (1) (b) in respect of an
offence punishable with more than three months’ imprisonment amounted
to an illegality which cannot be cured by section 4235. That section

reads :— : .
~ ““Subject to the provisions hereinbefore . contained no judgment
"passed by a court of competent jurisdiction shall be reversed or
altered on appeal or revision on account— . -

(¢) of any ecrror, omission, or irregularity in the complaint, summons,
warrant, charge, judginent, or other proceedings before or
during trial or in zmy mqulry or other proceedings under this
Code ; or

(b) of the want of any sanction required by section 147 ; or

(c) of the ‘omission to revise any list of assessors,

unless such error, omission, irregularity, or want has occasioned a

. failure of justice. ”’ i

It is important to observe that this section expressly states that it
is to operate subject to the carlier provisions of the Code. One of those
provisions is section 187 relating to the framing of the charge. There-
fore the non-compliance of hn imperative requirémcph of section 187
cannot, in my view, be ‘cured by this scction. In Vetkanayagam v.'.
Inspeclor of Police, Kankesanturai ® My Lord the Chief Justice when
he was a Puisne Justice, held that failure to comply with section 190

- was not merely ‘an irregularity but an illegality which cannot be cured

by sectxon 425 and stated as follows :— -

‘“ Non-observance of a procedural statute is an Lllegahty and not &
-merg irregularity as was laid down in thc case of Smurthwaite v.
Hannay (1894 A.C.494) 7 . ’

With respect, I agree with that observation.

If I may say so with respect, 17 argheese v. Perera 4 was correctly decxdeé ;
The point of law raised on this appeal is entitled to succeed. The failure
to comply with the provxvlon. of scctlon 187 (03] vxtmtes the conncbxon.

- I would therefore quash the procccdmgs and remit the case for mar ’
on a chargo that should be framed in conformity with the provxszone v_
of section 187 (1), that is to sa), after holdJnn' tho cxammatxon dJrected

by sectxon 151 (") . ST .

1(1947) 48 N. L. R. 301. - =(law) 50 N, L. R 785..
< 3(1922) 23 N. L. R. 3¢2. 4 (1942) 43 N. L. It. 564.



