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R E G IN A  v. K . P IY A S E N A

S .  C . 5 — M . G. K a lu la r a , 2 1 ,3 0 -i

Provocation— Charge of murder— Mere abuse m ay amount to grave and sudden 
provocation— Question of fact for ju ry— Penal Code, s. 294, Exception 1.

In  a  trial for m urder tho nccuscd gave ovidenco stating  th a t ho stabbed tho 
deceased in self-defence when tho la tter struck him with a club. At the samo 
tim e tho evidence of two o f  tho prosecution witnesses indicated that tho 
stabbing was im mediately preceded by “  foul abuse ” on tho part of tho 
deceased.

Held, th a t  the ju ry  should have been directed in tho course of the summing- 
up th a t  i t  was for them  to decide, a fter due consideration of the evidence o f 
tho prosecution witnesses and of the accused, w hether the deceased man gave 
the  accused provocation and, if ho did, w hether such provocation was grave 
enough to  reduce his o(Teuco to culpable homicide no t amounting to m urder 
w ithin tho moaning of Exception 1 to Section 294 of the Penal Code.

X S .P P E A L  a g a in st a  conviction  in a  tria l before th e  Suprem e Court.

M . M .  K u m a r a k u la  s in g  ham , w ith  P .  B . T a m p o e  and  L . F . E k a n a ya k e , 

for th e  accu sed  ap pellan t.

V . T .  T h a m o lh e ra m , Crown Counsel, for th e  A ttorney-G eneral.

C u r. adv. vult.

M ay 2 , 1955. Gratiaen, J .—

T h is w as an  ap peal again st a  con viction  for m urder. A t  th e  conclusion  
o f  th e  argu m en t w c su bstitu ted  a con v iction  for cu lpable hom icide not 
am ou n tin g  to  m urder and sentenced th e  a p p ellan t to  a term  o f 8 years’ 
rigorous im prison m ent. The reasons for our d ecision  m ust now be 

sta ted .

T h e d eceased  A n d y  Singho ad m itted ly  cam e b y  h is death  in conse­
q uence o f  a  sta b  in jury inflicted on him  b y  th e  ap pellan t on 25th April 
1954. A ccord ing  to  th e  w itness A lpi S ingh o  w ho  w as called by the  
Crown, th e  a p p ellan t and the deceased  w ere stan d in g  together on the 
ridge o f  a  p a d d y  field and “ exchanging  fo u l ab use whereupon the  
ap p ellan t s ta b b ed  th e  deceased. L ih in is A p p u h am y, who was th e  
d ecea sed ’s  b rother, a lso  claim ed to  h a v e  h eard  “ som e foul language ” 
after  w h ich  th e  appellan t, im m ediately  before th e  stabb ing , said “ You  
se t  fire to  ray h ouse , arc you  now  try in g  to  sh o w  m e jo u r  pride ?”. 
(S om eb od y  h a d  in  fa c t  se t .fire to  th e  a p p e lla n t’s  h ouse about a  y ea r
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previously, and suspicion  had , r ig h tly  or w rongly, fa llen  on  th e  d ecea sed . 
T he ev idence o f  L ih in is therefore in d ica tes th a t  th e  a p p e lla n t p ro te s te d  
th a t  th e  deceased w as arrogantly adding in su lt  t o  p a s t  in ju ry , rea l o r  
assum ed.)

T h e appellant ad m itted  th e  stabb in g , b u t a lleged  th a t  h e  sta b b ed  th e  
deceased in  self-defence w hen  th e  la tter  struck  him  w ith  a  club .

In  his charge to  th e  ju ry , th e  learned  C om m issioner co rrectly  d irected  
them  th a t, i f  th ey  a ccep ted  th e  a p p e lla n t's  vers io n , th e re  w a s room  fo r  
them  to  return a  verd ict based  on  th e  p lea  o f  se lf-d efen ce  or a lter n a te ly  
on th e  p lea o f  having acted  under grave and sudden  p ro voca tio n .

T o th is ex ten t th e  sum m ing-up  is u nexcep tionab le . Mr. K u m ara-  
kulasinghain com plains, how ever, th a t  in  certa in  o th er  p assages o f  t h e  

' charge th e  learned C om m issioner d irected  th e  ju ry  th a t  i f  th e y  b e lie v e d  
the evidence o f  A lp i  S in g h o  a n d  L ih in is ,  th e  on ly  v erd icts  w h ich  t h e y  
could  properly return w ere th a t  th e  appellant w as g u ilty  o f  m urder o r  
(if th ey  were n o t satisfied  th a t  a  m urderous in ten tio n  w a s es ta b lish ed )  
o f  culpable hom icide n o t am oun ting  to  m u rd er; th a t  is  to  sa y , h e  d irected  
them  by im plication th a t in  th a t  ev e n t i t  w as n o t op en  to  th em  to  t a k e  
th e  v iew  th a t th e  ap pellan t had  acted  under grave an d  su d d en  p r o v o ca ­
tion  w ith in  the m eaning o f  E x cep tio n  1 to  S ection  2 9 1  o f  th e  C ode. H e  
also directed them  to  th e  effect th a t  i f  th ey  accep ted  th a t  ev id en ce th e y  
m u st necessarily reject th e  w hole o f  th e  defence version  o f  th e  c ircu m ­
stances o f  th e  hom icide, an d  th a t  th e  ap pellan t cou ld  g e t  th e  b e n e fit  
o f  th is exception  on ly  i f  th e y  held  i t  t o  b e  probable th a t  th e  circu m ­
stances were su bstan tia lly  as described  by him . H e  d id  n o t  in v ite  th e m  
to  consider w hether th e  ap p ellan t’s  version , th ou gh  ex a g g era ted , w a s  
tru th fu l in so far as i t  m en tion ed  certain  a cts  o f  p rovo ca tion  in  a d d itio n  
to  th e  “ foul abuse ” spoken  to  b y  A lp i S ingho and L ih in is.

In  our opinion, th e  learned C om m issioner w as n o t ju stified  in  d irec tin g  
th e  jury that a  verd ict o f  cu lpable hom icide n o t am o u n tin g  to  m u rd er  
on the ground o f  grave and  su dd en  provocation  w as p erm issib le  o n ly  
i f  th ey  rejected the ev idence o f  A lp i S ingho and L ih in is. I n  th is  co u n tr y ,  
m ere abuse, even  i f  unaccom panied  by  physical v io len ce , m a y  in  certa in  
circum stances afford sufficient provocation  to  reduce th e  o ffen ce o f  
m urder to  culpable hom icide n o t am ounting  to  m urder ; a n d  th e  q u e stio n  
w hether such provocation  w as grave enough to  m itig a te  th e  in te n tio n a l  
killing o f  a  m an is a  question  o f  fa c t  for th e  jury , prop erly  d irected  on  
th e  law, to  determ ine. T h e  K in g  v- C o o m a ra sw a m y 1, T h e  K in g  v .  
K ir ig o r is 2. I t  is n o t proper for th e  presiding J u d g e  to  .w ith draw  t h e  
issue o f  provocation from  th e  ju ry  unless a  verd ict u nder E x c e p tio n  I  
w ould, on any v iew  o f  th e  ev idence, be w holly  u nreasonable . T h e  
Judicia l C om m ittee, in  lay in g  dow n  th e  te s t  o f  “  g r a v ity  ” in  A tto r n e y -  
G en era l v . P erera  -3, d id  n o t  form ulate a  ru le to  th e  effect th a t  a b u se , 
how ever provocative in  degree, can  never b y  it s e lf  bring a  ea se  w ith in  
E xcep tion  1 to  S ection  294  o f  our Code.

1 (1940) 41 N . L. R. 289. 5 (1947) 48 -V. L. R. 407.

» (1952) 54 N . L. R. 265.
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_• I n  th e  present case th e  ju ry  sh ould  h ave been directed th a t  i t  w as  
fo r  th em  to  decide, after d ue consideration  o f  the evidence o f  th e  prosecu­
t io n  w itn esses and o f  th e  ap pellan t, w hether the deceased m an gave  
th e  ap p ellan t provocation  and, i f  h e did, whether such provocation  
w a s grav e enough to  reduce h is offence to  culpable hom icide n o t am ounting  
to  m urder. W e were unab le to  hold  th a t, if  th is issue had been le ft open  
a s  i t  sh ou ld  h ave been, th ey  cou ld  n o t reasonably have returned a verd ict 
'conv ictin g  th e  appellant o n ly  o f  th e  lesser offence. For these reasons 
•we su b stitu ted  a conviction  under E x c e p t io n !  to  Section 294 and passed  
s e n te n c e  accordingly.

Conviction, a ltered .


