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Thesawalamai—Action for pre-emption—How subject matter of action should be 
valued—J urisdiction.
An action for pre-emption, being merely an action to assert the right 

to be substituted in the place of the vendee, should be valued on the 
basis of the sum of money the plaintiff should offer for that substitution.

The sum which the pre-emptor should offer to pay the vendee is the. 
price stated in the deed of transfer except where the court has reason 
to believe that the price so given is fictitious in which case the pre-emptor 
will have to pay the market value which will be invariably the sum that the 
Court determines to have been actually paid by the vendee.

P P E A L  from  a ju d gm en t o f  th e C om m issioner o f  R equests, P oin t 
P edro.

H . W . Thambiah (w ith  h im  J. N. David and K. A. Sivasubramaniam}  
for the plaintiffs, appellants.

N o  appearance for the 1st and 2nd defendants, respondents.

A. S. Ponnambalam  for  th e 3rd defen dant, respondent.

Cur. adv. vult.

M arch  13, 1945. W ueyewardene J .—

T h e  secon d  p la in tiff, w ife  o f  the first plaintiff, is en titled  to  an 
undivided on e-sixth  share o f  a land ca lled  Sem padu. T h e first and 
secon d  d efendants w h o w ere en titled  to  an undivided on e-fourth  share o f  
th e sam e land so ld  their share to  the th ird  defendant b y  P 2  o f  Ju n e 24, 
1940, for  R s . 300. T h e  pla intiffs filed  th is action  on  June 10, 1943, to  
have it  declared th at the secon d  pla intiff w as entitled  to  pre-em p t the 
share con v eyed  to  the th ird  defen dant.

T h e  c la im  o f  the secon d  plaintiff w as con tested  on tw o  grounds, 
v iz : —

(a) th at the second  p la in tiff h ad  been  given  n otice  o f the sale and w as
otherw ise aw are o f  it ;

(b ) th at the C ourt o f R eq u ests h ad  n o ju risd iction  to  entertain  th e
action  as th e  valu e o f  th e  on e-fou rth  share in  Ju n e, 1943, w as 
ov er  R s . 300.
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T h e  C om  m i asioner o f  B eq u ests  h e ld  on  th e first g rou nd  in  fav ou r o f  th e  
p la in tiffs  b u t d ism issed  th e action , as h e  assessed th e  va lu e  o f  th e  on e- 
fou rth  share a t th e tim e  o f  th e  in stitu tion  o f  th e  action  at B s . 380  an d  
h e ld  th at the C ourt o f  B eq u ests  h a d  n o  ju risd iction .

T h ere does n o t appear to  h ave  b een  any earlier case  in  w h ich  th e  
cou rts  h ave  been  asked to  con sid er  h ow  th e su b je ct m a tter  o f  an  action  
for  p re -em p tion  shou ld  b e  valu ed .

T h e question  th at has o ften  been  d iscu ssed  in  p re -em p tion  cases both  
h ere and in  In d ia  is w hether th e su m  w h ich  'th e  p re -em p tor  sh ou ld  offer 
to  p a y  the original ven d ee  is th e p r ice  m en tion ed  in th e  d eed  o f  transfer 
o r  the m arket va lu e  o f  th e share o f  the la n d  in  question . I t  m a y  b e  taken 
as settled  b y  those d ecisions th at th e p re -em p tor  shou ld  pay  th e  price 
stated  in the d eed  e x ce p t w here th e cou rt has reason  to  be lieve  th at the 
price so  g iven  is fictitiou s in  w h ich  case  th e p re -em p tor  w ill h a v e  to  pay  
th e m arket va lue w hich  w ill be invariab ly  th e  su m  th at th e  cou rt d eter
m ines to  have been  actu ally  pa id  by  the original ven d ee  (vide Mailvaganam  
v. Kandiah 1 and Jagat Singh v. Baldeo P rasa d )s . T h e  princip le  
underly ing  these d ecisions appears to  m e  to  b e  fo u n d  in the fo llow in g  
passage in the ju d g m en t o f  M a h m ood  J . in Qobind Dayal v . Inayatullah  5 : —  

“  T h e  right o f  p re-em p tion  is n ot a righ t o f  re-purchase e ither from  
th e vendor or from  the vendee, in volv in g  an y  n ew  con tra ct o f  sa le ; 
b u t it is s im p ly  a right o f  substitution, en titlin g  the p re-em p tor, by  
reason  o f  a legal in cid en t to  w hich  th e  sale itse lf  was- su b ject, to  stand  
in th e  shoes o f  th e vendee in  resp ect o f  a ll - th e  righ ts and  obligations 
arising from  the sale under w h ich  h e has derived  h is title . I t  is, in 
effect, as if  in  a sa le-deed  the v e n d e e ’s n am e w ere r u b b e d .o u t  and th e  
p re -em p tor ’s n am e inserted in its  p la ce  ” .

T h a t p rin cip le  w as ad op ted  in Tejpal v . Girdhari Lai *.

I t  m ay  be  observed  at th is stage th a t p re -em p tion  as it prevails in  
B ritish  In d ia  ow es its origin  en tirely  to  M ah om ed a n  L a w  and th e  p rov i
sion  in th e T h esaw alam ai (L eg is la tive  E n a ctm en ts , V o lu m e  2, C h ap ter 51, 
P art 7) m ay  be  due to  th e early o ccu p a tion  o f  N orth  C ey lon  fo r  a tim e  by  
M ah om edans or the la ter occu p ation  by  th e  M alabars w h o  had  them selves 
co m e  under M ah om edan  in flu ence in In d ia . T h e  -decisions o f  th e  In d ian  
Courts on  questions o f  p re -em p tion  m a y , th erefore , be  taken  as guides 
so  far as such  decisions are n ot a ffected  b y  S tatu tes or th e personal law  
governing persons o f  Is la m ic  fa ith .

I  w ou ld  base m y  d ecision  in  th is case on  th e p rin cip le  m en tion ed  above. 
A n  action  for p re-em p tion  be ing  m erely  an action  to  assert th e  r igh t t o  be  
su bstitu ted  in th e p la ce  o f  th e  ven d ee , sh ou ld  b e  va lu ed  o n  th e  basis 
o f  th e sum  o f m on ey  th e p la in tiff shou ld  offer for th at substitu tion . T h at 
am ount in  th is ca se  w ou ld  b e  B s . 300. T h e  C ourt o f  B eq u ests  w ould  
h av e  ju risd iction  th erefore , even  th ou gh  th e  share w ou ld  b e  w orth  m ore 
than  300 at th e  tim e  o f  th e in stitu tion  o f  th e action .

T h e  p la intiffs fa iled  to  fram e a c lear  issue in  th e low er C ou rt w ith  
regard to  th e qu estion  n ow  d ec id ed  b y  m e , and I  w ou ld  take th at in to  
consideration  in  th e order I  propose to  m ak e as to  costs.

1 (1930) 32 N . L. R. 211.
‘  A . I . R. (1921) All. 290.

3 (1885) 1 Allahabad 715 at p. 809. 
* (1908) I .  L. R. 30 AU. 130.
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For the reasons given by me I  set aside the judgment of the Com
missioner and direct that in the event of the plaintiffs depositing in court 
a sum of Bs. 800 before April 11, 1945, a decree be entered—

(a) declaring the second plaintiff entitled to pre-empt the share
referred to in deed P2;

(b) setting aside and cancelling P2 and declaring it null and void;
(c) ordering the first and second defendants to execute a conveyance in

favour of the plaintiffs;
(d) granting the plaintiff costs of the appeal.

I f  the sum of Bs. 300 is not deposited as aforesaid I  direct decree to be 
entered dismissing the < plaintiffs' action with costs of appeal and in the 
Court of Bequests.

Appeal allowed.


