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LUVINERIS, A ppellant, and  VANDRIESEN, Respondent.

799—M. C. Panadure, 19,523.

D efence  (M iscellaneous) R eg u la tio n s : R eg u la tio n  20a -—P u b lish in g  a s ta te m e n t  
lik e ly  to  cause a larm  a n d  d espondency— E ssen tia ls o f  o ffence—P roof. 
W h ere a  p erso n  i s  ch a rg ed , u n d er  r e g u la t io n  20a o f th e  D e fe n c e  

(M isce lla n eo u s) R eg u la tio n s  w ith  h a v in g  p u b lish ed  a  sta tem e n t, r e la t in g  
" to  m a tters co n n ected  w ith  th e  w ar, w h ic h  i s  l ik e ly  to  c a u se  a la rm  o r  

d esp on d en cy ,—
H eld , th a t i t  w a s  n o t n e c e ssa r y  fo r  th e  p ro se cu tio n  to  p r o v e  th a t  

cer ta in  w itn e sse s  th o u g h t th a t th e  s ta tem e n t w o u ld  h a v e  th a t  e ffe c t  or  
th a t  certa in  p erso n s w e r e  in  fa c t  a larm ed  or  m a d e  d esp o n d en t.

I t  i s  fo r  th e  C ourt to  e x a m in e  th e  sta te m e n t an d  d e c id e  w h e th e r  th e  
sta tem e n t w o u ld  h a v e  th a t  effect.

^ ^ P P E A L  from  a conviction by the M agistrate of Panadure.

G. P. J. K u ru kulasuriya , for accused, appellant.
R. R. C rosette-Tham biah, C.C., for Crown, respondent.

C ur adv. vu lt.
N ovem ber 6, 1942. W ijeyewabdene J.—

The accused appellant w as convicted on a charge of having com m itted  
an offence under R egulation 20a ' of th e D efence (M iscellaneous) 
R egulations and sentenced  to one m onth’s rigorous im prisonm ent. - 

The counsel for the accused-appellant argued against the conviction on 
th e  fo llow in g grounds : —

(i.) that there w as no evidence that the w ords a lleged  to have been  
uttered w ere lik e ly  to cause alarm  or d esp on d en cy ;

(ii.) that there w as no evidence that anybody w as in. fact alarm ed or 
m ade despondent by these w ords ; ' ,

(iii.) that the accused’s conduct w as not m alicious.

I do not th ink  there is any substance in  these objections. A ll that the  
prosecution has to prove, w hen  a person is  charged w ith  an offence 
.tinder this Regulation, is-^

(i) that the; accused published a s ta tem en t;
(ii.) that the statem ent related  to m atters connected w ith  th e w ar ; and  

(iii) that the statem ent w as lik ely  to cause alarm  or despondency.
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This Regulation does not require the prosecution to prove that the 
accused acted w ith  a particular intent or knowledge. The accused must 
be convicted on the proof of the facts stated above, unless the accused 
proves—

(a) that h e had reasonable cause to believe that the statem ent was
true, and

(b) that the publication w as not m alicious and ought fairly to be
excused.

In this case the accused w ent near the house of one W eerasekere and 
m ade the statem ent referred to in  the charge in  the hearing of W eera- 
sekera and the m em bers of his fam ily. That would be publication  
w ith in  the m eaning of the Regulation. The statem ent w as in  relation to  
m atters connected w ith  th e war as in  the course of that statem ent the  
accused used words in  Sinhalese m ean in g : “ Your English and your 
English Governm ent w ill be ruined w hen the Japanese co m e”. That 
statem ent w hich  w as m ade a few  w eeks after the raid in  April was likely  
to cause alarm or despondency as found by the learned Magistrate. 
The Regulation does not require any proof by evidence that certain  
w itnesses thought that the. statem ent w ould have that effect or that 
certain persons w ere in  fact alarmed or made despondent. It is for th e  
Court to exam ine the statem ent and decide w hether the statem ent is  
lik ely  to have that effect.

E ven  assuming" that the defendant’s conduct w as not malicious, that 
fact alone w ould not exculpate the accused as he has to prove further 
th e  other m atters set out b y  m e under the headings (a) and (b) earlier in  
m y judgment.

A fter careful consideration I have decided not to alter the sentence 
and im pose a fine in  lieu  of the sentence of imprisonment. Such an 
alteration of the sentence m a y  tend to create a w rong im pression that 
offences com m itted in breach of Regulations of this nature are regarded, 
as trivial offences.

I  uphold the conviction and sentence and dism iss the appeal.
Affirmed.


