
SOERTSZ J.—Samarasinghe v. Secretary, District Court, Matara. 175 

lfi."7 Present: Soertsz J. and Fernando A.J. 

S A M A R A S I N G H E v. S E C R E T A R Y , D I S T R I C T COURT, 
M A T A R A . 

1—D. C. Matara, 3,590 (Testy). 

Estate duty—Application jor execution and sale of property—Application 
must be made by Commissioner of Stamps—Citation to issue to donee 
of property—Person interested—Mortgage of property—Ordinance 
No. 8 of 1919, ss. 18 and 32. 

An application for execution by sale of property for failure to pay 
estate duty must be made by the Commissioner of Stamps under section 
32 of the Estate Duty Ordinance upon a citation issued to the person 
accountable to pay the duty. 

Where the duty is payable by a person- to whom the deceased has 
gifted the property notice must be served on such party. 

A mortgagee of the property on which the duty is leviable is a person 
interested in the application. 

Mackie v. Commissioner of Stamps (15 C. L. Rec. 123) and Kagoo v. 
Commissioner of Stamps (5 C. L. W. 90) referred to. 

AP P E A L from an order of the Dis tr ic t J u d g e of Matara. T h e facts 
are s tated in the j u d g m e n t of Fernando A.J. 

H. V. Perera, K.C. ( w i t h h i m N. E. Weerasooria), for appel lant . 

A. L. Jayasuriya, for second and th ird respondents . 

Ell iot, K.C. ( w i t h h i m Jayasuriya), for fourth respondent . 

Cur. adv. vult. 

J u n e 21, 1937. SOERTSZ J.— 

Mr. Ell iot in the course of h i s argument , s ta ted repeated ly that th i s 
case w o u l d probably go to the P r i v y Counci l . I do not qui te unders tand 
the purpose of th i s per is tent i n t i m a t i o n — b u t I w i s h t o say that I h a v e 
g i v e n this case as c a r e f u l ' a cons iderat ion as this Court g i v e s to a l l 
cases , inc luding cases in w h i c h an appeal to the P r i v y Counc i l i s not 
adumbrated , and I agree w i t h m y brother that t h e appea l m u s t b e 
a l lowed . It is clear, and it is no t den ied that the appe l lant has v e r y 
substant ia l interes ts in t h e l a n d that h a s b e e n so ld a n d h e , therefore , 
had a r ight to c o m e before the Court and ask that h e b e a l l o w e d to p a y t h e 
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estate duty due by instalments , and w h e n that application w a s refused, 
and an order w a s m a d e for the sale of the land, he w a s entit led to appeal! 
I cannot, therefore, understand the pre l iminary objection wh ich Mr. Ell iot 
sought to take that no appeal l ies from the order of the District Judge. 

In regard to the meri t s of the appeal, Mr. Ell iot contended that because 
this sale w a s carried out on the orders of a Court which had jurisdiction 
and his c l ient purchased the land at such a sale, the sale could not be 
canvassed any further. To m y mind, h e w a s there begging the quest ion 
of jurisdict ion by putt ing upon the w o r d "jur i sd ic t ion" the m e a n i n g 
that the sale w a s the act of a competent Court for testamentary matters 
and that the sale w a s ordered by a Court w i th in the l imits of which the 
part ies reside, and ignoring the appellant's contention that the Court 
had no jurisdict ion to m a k e the order in the sense that the Court w a s 
not authorized by law to m a k e it. The journal entries show that there 
has been great de lay in the p a y m e n t of estate duty and the administrator 
on severa l occasions brought to the not ice of the Court the fact that the 
Commiss ioner of S tamps w a s pressing h im for payment . H e finally 
m o v e d that he be authorized to lease this land for five years in order 
to raise a sufficient s u m to pay the amount due on account of duty. 
The Court ordered not ice of this application to issue on the heirs and t h e n 
on J u n e 4, 1935, over looking the fact that the not ice issued on the heirs 
w a s one cal l ing upon t h e m to s h o w cause w h y the land should not b e 
l eased for five years , m a d e order in the absence of the heirs that s o m e 
other property be sold. That sale fe l l though for w a n t of bidders and 
then the administrator on D e c e m b e r 23, 1935, disregarding h i s earlier 
appl icat ion to be, a l lowed to lease this land for five years , and ev ident ly 
taking a cue from the order of J u n e 4 asked that wri t be issued to sell 
th i s land. N o w it is perfect ly clear from section 32 of Ordinance No. 8 
of 1919 that the proper course wou ld have been for the Commiss ioner 
of S tamps to ask for execut ion to issue for the recovery of estate duty 
and in the event of his m a k i n g such an application, citations wou ld have 
to be served on the person or persons in default to s h o w cause against 
execut ion issuing under section 19 (2) of the Ordinance. The appel lant 
w a s one of the parties in default and h e w a s therefore ent i t led to a citation. 
Here no citat ion w e n t on any party to show cause against the proposed 
sale. This case is m u c h worse than a case in wh ich an order is made 
wi thout the other s ide be ing heard. For here not e v e n one side w a s 
heard. I m e a n the Commiss ioner did not m a k e the application al though 
h e w a s the proper person to m a k e it. In m y opinion, therefore, the 
order for sale w a s un lawfu l and therefore wi thout jurisdiction. The 
fact that the parties w h o s e land has been sold came forward (see journal 
entry of M a y 18, 1933) and stated that they did not authorize the 
appel lant to pay the estate duty and asked that his application be refused, 
does not and cannot cure that defect. This desire that their land should 
be sold and that the m o n e y of another should not be accepted to save it 
cannot b e regarded as a pure a l truism on the part of the owners of the land. 
To m y mind it is an at tempt pure and s imple on their part to get back 
the ir land through the m e d i u m of a fr iendly purchaser entirely freed of all 
obl igat ions in w h i c h they h a v e invo lved themse lves towards the appel lant . 

I agree to the order proposed by m y brother. 
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FERNANDO A. J.— 
This is a t e s tamentary act ion in w h i c h t h e es tate of M o h a m e d Joonoos 

w h o died in October, 1929, is being adminis tered by the first respondent . 
It wou ld appear that Joonoos g i f ted a tea es tate ca l led Razeena G r o u p 
to four of his chi ldren, n a m e l y , S a m e e , Anvar , Razeena, and J e z i m a 
the second respondent , b y a deed of gift dated J u l y 24, 1929. Joonoos 
h a v i n g died in October, 1929, the es tate Which w a s gifted in Ju ly , 1929, 
must be considered as property pass ing o n the death of Joonoos in t e r m s 
of Ordinance No . 8 of 1919, and es tate d u t y b e c a m e p a y a b l e on the 
v a l u e of Razeena Group on that footing. 

It w o u l d appear that o n J u n e 4, 1935, a w r i t w a s i s sued to se l l premises 
described as s i tuated at S tat ion road, Matara, but the Fiscal reported 
that the sale fe l l through for w a n t of bidders, and the Official A d m i n i s 
trator on D e c e m b e r 23, 1935, m o v e d that w r i t do re- i ssue for the sa l e 
of the second respondent's share of this e s ta te in order to recover her 
share of the es tate duty . That appl icat ion w a s a l lowed , and w r i t 
re- issued returnable on March 16, 1936-

It w o u l d appear from t h e journal entr ies that a sale of the property 
under this wr i t w a s f ixed for a date later t h a n M a y 18, and on M a y 18, 
Proctor for the appel lant m o v e d that t h e wr i t b e re-cal led and that h e b e 
a l l o w e d to pay the es tate duty in certa in ins ta lments . Th i s appl icat ion 
w a s m a d e on the foot ing that t h e appel lant h a d a l ease and a m o r t g a g e of 
a one-fifth share of the estate , and it is s tated that the second respondent 
had mortgaged her share to the appel lant b y a bond dated March, 1932, 
and had also entered into an a g r e e m e n t dated Ju ly , 1933, b y w h i c h the 
appel lant w a s a l l o w e d to work the land and take a certa in share of t h e 
profits to himself . On M a y 19, after h e a r i n g Counse l for t h e appel lant , 
the learned District Judge refused his appl icat ion and ordered the sa le 
to be carried out at an upset pr ice of Rs . 10,000. It i s n o w s ta ted t h a t 
the appel lant has also purchased t h e two-fifths share of t h e es ta te w h i c h 
had b e e n gif ted to S a m e e , and h a d a l ease of the two-f i f ths share b e l o n g i n g 
to A n v a r and Razeena. 

Counsel for the appel lant contends that sec t ion 32 of Ord inance No- 8 
of 1919 provides that the Commiss ioner of S t a m p s m a y apply to the 
Court to i ssue a c i tat ion to t h e person accountable for t h e d u t y ca l l ing 
upon h i m to pay the es ta te duty d u e on t h e property that h a s b e e n 
gif ted to h im, and if s u c h person fa i l s to appear or to s h o w sufficient 
cause, the Court m a y cause e x e c u t i o n to i ssue for the a m o u n t of the 
estate duty . In this case h e urges that there w a s n o appl icat ion for a 
citation, that no c i tat ion i ssued, and that i n t h e s e c ircumstances , t h e 
Court had no p o w e r to order that w r i t shou ld i ssue for t h e sale of t h e 
second respondent 's share of this estate . 

• Counse l for the fourth respondent , the purchaser at the sale , con tended 
that it w a s not open to the appel lant to appeal to th i s Court. H e argued 
that this w a s a sa le b y order of Court, that t h e fourth re spondent h a d 
purchased the property , and that the appe l lant could n o l onger d i spute 
the p o w e r of the Court to order the s a l e as against the fourth respondent 
w h o w a s no party to t h e action. I do not s e e h o w th i s content ion c a n 
prevail- T h e appel lant c la ims to h a v e an interes t in t h e property that 
w a s so ld , and h e s e e k s b y th i s appeal to h a v e it dec lared that t h e order 
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by w h i c h the learned Judge issued w r i t for the sale of this property w a s 
an order made wi thout jurisdiction, and that the sale held in pursuance 
of that order is therefore a nul l i ty . If a person c la ims an interest in a 
property, and if that property has been sold by an order which the 
Court had no power to make , I cannot understand h o w such a person 
can be barred from appeal ing to this Court against the order made 
direct ing the sale of the property. 

Counsel for the fourth respondent n e x t argued that the quest ion of the 
jurisdict ion of the Court to m a k e the order complained of, w a s not raised 
in the District Court, and therefore, cannot now be raised in appeal. 
For this reason he at first decl ined to argue the quest ion raised by the 
appellant, namely , whe ther the Court had jurisdict ion to m a k e the order. 
I am unable to understand the ground on Which this contention is put 
forward. The quest ion w h e t h e r the Court has the power to m a k e 
a particular order or not is a ques t ion that can b e raised by any party 
w h o is affected by that order, and e v e n if in the Court be low the quest ion 
of jurisdict ion of the Court w a s not express ly raised, I find it difficult 
to say that a person cannot in appeal contend that the order w a s wi thout 
jurisdiction. We, therefore, invited Counsel for the fourth respondent 
to address us on the quest ion raised by Counsel for the appellant. 

Mr. Ell iot then argued that the Official Administrator w a s appointed 
in 1931, that the duty of pay ing the estate duty w a s on such Adminis 
trator, and that the Administrator was , therefore, ent i t led to ask the 
Court to order the sale of property in order to enable h im to pay the 
duty. Sect ion 18 of the Ordinance, however , m a k e s such portion of the 
duty as is lev ied on the va lue of. property gifted by the deceased a first 
charge on such property in the hands of the person to w h o m the property 
has b e e n gifted, and the obl igation of the Adminis trator to pay estate 
duty is l imi ted to such portion of the duty as is l ev ied on the property 
that c o m e s into his hands. Mr. Ell iot also contended that the appel lant 
w a s not the o w n e r of the property, his interest be ing m e r e l y that of a 
m o r t g a g e e or of a person a l lowed to possess the property under an 
agreement . 

Counsel for the appel lant contended, on the other hand, that in terms 
of sect ion 32 of the Ordinance, it is only the Commiss ioner of S tamps 
that can apply for execut ion on the fai lure to pay estate Duty . He also 
argued that w h e r e es tate duty w a s demanded by the Commiss ioner 
of Stamps , a notice should issue e v e n to a person in w h o s e favour a 
mortgage bond had been e x e c u t e d by the deceased, and rel ied on the 
authority of Mackie v. The Commissioner of Stamps1. He also referred 
to the case of Kagoo v. The Commissioner of Stamps', w h e r e it wa s he ld 
that an application for a c i tat ion s igned by a subordinate officer for the 
Commiss ioner of S tamps w a s riot sufficient, and that the application 
m u s t be s igned by t h e Commiss ioner of S tamps himself . It s eems to m e 
that the content ion for the appel lant on this point must succeed. The 
Commiss ioner of S t a m p s has the p o w e r to m a k e arrangements w i t h 
regard to t h e p a y m e n t of e s ta te duty o n such t erms as h e m a y th ink fit, 
and the property left by the deceased or donated by h im is ordinarily 
n o t to be sold for the recovery of estate duty, unless it become impossible 

' 1-5 Ceylon Lav.- Recorder 123. ' 5 Ceylon Law Weekly's v. 
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to arrive, at s o m e arrangement w i t h the e x e c u t o r or the donee . T h e 
Official Adminis trator as such has no m o r e p o w e r than any o t h e r 
Administrator , and h e h a s to apply for l e a v e of Court t o se l l property 
e v e n for t h e p a y m e n t of the duty w h i c h has to b e paid b y h i m . T h e 
es tate duty in this case w a s payab le by the second respondent or b y 
any other person h a v i n g an interest in the property, and the order i s su ing 
w r i t for the sa le of t h i s property appears to h a v e b e e n m a d e w i t h o u t 
any not ice e i ther to the second respondent or to any other person. T h e 
appel lant w a s , therefore, ent i t led to ask that the w r i t be re-cal led. I t i s 
no t necessary at this s tage to discuss the rest of the appl icat ion m a d e 
on behalf of the appel lant on M a y 18, 1936. T h e order re i ssu ing the 
writ, and the order m a d e b y the Court on M a y 19 that t h e sa le w a s to b e 
carried o u t in spi te of the appel lant's appl icat ion, m u s t h e se t aside. 
In the result , the sa le to the fourth respondent m u s t also b e set as ide, 
and i t w i l l b e open to the Commiss ioner of S tamps , if h e so desires , 
to m a k e an appl icat ion for execut ion for the r ecove r y of the es ta te d u t y 
d u e from the second respondent . T h e second and third respondents , 
and the fourth respondent jo int ly and severa l ly w i l l pay to t h e appe l lant 
h i s costs of this appeal. 

Appeal allowed. 


