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Present: Lasce l l e s C.J . and W o o d R e n t o n J . 

E L Y A T A M B Y v. V A L L I A M M A I et al. 

222—D. C. Jaffna, 7,995. 

Mortgage of an undivided share—Mortgagee not registering address and 
not making puisne incumbrancer a party to mortgage action— 
Subsequent action for partition—Mortgagee not entitled to a decla­
ration that the share mortgaged is subject to the mortgage—Civil 
Procedure Code, ss. 643 and 644—TJtilis impensa. 

Compliance b y a mortgagee with the requirements of sections 
643 and 644 of the Civil Procedure Code is a condition precedent 
to a puisne incumbrancer being made bound either directly or 
indirectly by the decree in the mortgage action. 

A mortgagee of an undivided share did not register his mortgage 
or his address, in accordance wi th section 643, Civil Procedure 
Code, and did not make the person t o whom the mortgagor had 
subsequently gifted the land by an unregistered deed a party t o the 
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IHE fac t s mater ia l to th i s report are s e t o u t in t h e fo l lowing 
e x t r a c t from t h e j u d g m e n t of t h e Di s tr i c t J u d g e : — 

N o w I come t o the most important point in dispute, v iz . , the tit le 
t o the 25 lachams which belonged t o Ponnachchi. She dowried to her 
daughter Valliamrnai 24 lachams out of this . She had previously 
mortgaged the 25 lachams t o the second defendant. On the same day 
t h e dowry deed was executed the 24 lachams were sold t o the second 
defendant b y Valliarnmai; a n d second defendant considered that the 
mortgage bond given i n his favour b y Ponnachchi was discharged b y 
t h e sale b y Valliamrnai. There was litigation, and i t was held that 
the deed b y Valliarnmai in favour of. second defendant was invalid. 
Thereupon second defendant sued Ponnachchi on the mortgage bond 
granted b y her, and obtaining judgment sold up the 25 lachams a n d 
purchased them b y Fiscal's conveyance dated March 25 last. I n t h e 
hypothecary action Valliarnmai was not made a party. The question 
for decision is whether Valliarnmai is not entitled t o 24 lachams out of 
25 lachams b y the dowry deed in her favour. The dowry deed was 
executed in contemplation of future marriage, but the marriage has 
not taken place. Therefore, i t appears t o m e that t h e dowry deed must 
b e regarded as a settlement or a donation. I t was urged that this so-
called dowry deed i s of no effect, because i t has not been accepted b y a 
competent person on behalf of Valliarnmai. Valharnmai herself has 
signed this deed, and I h a v e to hold, following the decision reported in., 
11 N. L. B. 232, tha t Valliarnmai b y signing the deed duly accepted 
t h e donation. The question as t o whether a minor b y signing a donation 
deed could accept i t effectually has not been specifically dealt w i th 
in any other case but this . T h e decision in this case i s , therefore, 
binding on this point. Therefore, I must hold that Valliarnmai, the 
first defendant, is entitled to 24 lachams, subject t o the mortgage in 
favour of the second defendant, and that the second defendant i s 
entitled t o the balance 1 lacham. 

T h e first defendant appealed . 

A. St. V. Jayetpardene, for the first de fendant , a p p e l l a n t . — T h e 
second d e f e n d a n t d id not register h i s m o r t g a g e bond a n d h i s address , 
a n d did n o t m a k e t h e first de fendant ( to w h o m t h e l a n d w a s g i v e n 
b y w a y of dowry b y t h e mortgagor) a party t o t h e m o r t g a g e act ion. 
H e c a n n o t n o w ask for a dec larat ion t h a t t h e l a n d i s subjec t t o t h e . 
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mortgage action. Under bis decree the mortgagee himself 
purchased the land. Thereafter a co-owner brought a n action for 
partition, a n d the mortgagee asked for a declaration that the t i t le 
of t h e subsequent donee was subject t o his mortgage. 

Held, tha t the t i t le of the subsequent donee w as not subject 
t o the mortgage. 

W O O D B H N T O N J .—The appellant's (puisne incumbrancer's) 
deed was admittedly not registered, but there would b e no obli­
gation o n her part t o register i t in a n y competit ion between i t and 
the respondent's mortgage deed, unless the mortgagee had both 
registered that deed and provided the Registrar of Lands with a n 
address t o which puisne incumbrancers might send notices of 
their inoumbrances. 
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mortgage . T h e second defendant did n o t follow the procedure 
la id d o w n in sec t ions 643 and 644 of t h e Civil Procedure Code. H e 
cannot g e t over the consequences of h i s failure by get t ing t h e Court 
in this partit ion act ion t o declare that t h e first defendant ' s t i t le wa s 
subject t o the mortgage . Counsel c i ted Ramanatkan Chetty v. 
Cassim,1 Pieris v. Weerasinghe.2 

Balasingham, for t h e plaintiff, re spondent .—The po int argued 
does not affect the plaintiff's t i t l e . 

E. W. Jayenmrdene, for t h e s e c o n d defendant , respondent—Peir is 
v. Weerasinghe 2 does not apply to t h e facts of this case ,as the second 
defendant does not seek for a declaration of t i t le t o the land 
mortgaged. 

T h e appel lant himsel f did not register h i s mortgage or address, 
and h e cannot take advantage of t h e first defendant ' s failure t o 
comply wi th t h e provisions of s ec t i ons 643 and 644 of t h e Criminal 
Procedure Code . 

The mortgage debt m u s t be regarded in t h e c ircumstances as 
utilis impensa. T h e property w a s undoubtedly burdened wi th the 
mortgage w h e n the first defendant acquired t i t le , and h e s h o u l d ' 
not be permit ted to gain at the expense of the second defendant . 
The mortgage is not ext inguished . Silva. v. Silva 3 applies to the 
facts of th i s case . , 

Counsel c i ted Nicholas de Silva v. Shailc AH,4, Rowel v. Jaya-
wardene,5 Hanniffa v. Silva.6 

A. St. V. Jayewardene, in reply. 
Cur. adv. vult. 

March 20 , 1913. W O O D R E N T O N J . — 

The contes t b e t w e e n the appel lant and the respondent , irt so far 
as this appeal is concerned, re lates t o an ex tent of 24 l a c h a m s of the 
l a n d described in the plaint . Ponnachchi , the original owner of 
the share in quest ion , mortgaged i t to the respondent by deed 
N o . 837 of A u g u s t 7, 1905, and subsequent ly gifted i t by dowry 
deed of S e p t e m b e r 8, 1906, to her daughter Val l iammai , the appel­
l a n t . The respondent p u t the mortgage bond in suit , obtained 
decree , and purchased the share on F i sca l ' s transfer D 4 dated 
March 25 , 1912 . T h e appel lant ' s dowry deed w a s admit ted ly not 
registered, but there would , of course, be n o obligation on her to 
register i t in any compet i t i on b e t w e e n it and t h e respondent ' s 
mortgage deed , un les s the mortgagee had both registered that deed 
and provided the Registrar of L a n d s wi th an address to which, 
•puisne incumbrancers m i g h t send not ices of their incumbrances . 

1 {1911) 14 N. L. R. 177. •» (1895) 1 N. L. R. 228. 
2 (190619 N. L. R. 359. 3 (1910) 14 N. L. R. 47. 
* (1909) 13. Ji. L. R. 38. 8 (1922) 15 N. L. R. 362, at page 365. 
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There w a s noth ing on t h e face of t h e record, w h e n t h e case h i s t 
c a m e before u s in appeal , t o s h o w w h e t h e r or n o t t h e respondent 
h a d compl ied w i t h t h e condit ions precedent i m p o s e d u p o n h i m by 
s e c t i o n 6 4 3 o f t h e Civil Procedure Code . Accordingly w e a l lowed 
h i m an opportuni ty of sat i s fy ing u s b y affidavit, if h e w a s in a 
posit ion t o do so , t h a t t h e condi t ions precedent jus t referred to h a d , 
in fact , been compl i ed w i t h . I t n o w appears t h a t t h e respondent 
is n o t in a pos i t ion t o furnish 1 th i s proof, a n d w e h a v e , therefore, t o 
cons ider whether , in that s t a t e of t h e fac ts , t h e learned Dis tr i c t 
J u d g e , in declaring t h e appel lant en t i t l ed t o t h e 2 4 l a c h a m s in 
ques t ion under t h e dowry deed, w a s r ight i n m a k i n g t h a t dec larat ion 
of t i t l e subject t o t h e m o r t g a g e i n favour o f t h e respondent . I n 
m y opinion h e w a s not . T h e case i s governed by t h e ratio decidendi 
in Peiris v. Weerasinghe,1 and by t h e interpretat ion p l a c e d by t h a t 
dec i s ion o n sect ions 643 a n d 644 of t h e Civil Procedure Code . I t 
i s t rue t h a t in Peiris v. Weerasinghe 1 t h e m o r t g a g e e c l a i m e d a 
dec larat ion of t i t le t o t h e land in suit , whereas t h e r e s p o n d e n t ' s 
counse l a t the a r g u m e n t before u s w a s c o n t e n t t o c l a i m o n l y t h a t 

. the p a y m e n t by h i m of t h e mortgage debt shou ld be treated by t h e 
Court a s a utilis vnvpensa. W e can , however , i n m y opinion, g ive 
effect t o Peiris v. Weerasinghe,1 and t o t h e spirit of s ec t ions 6 4 3 and 
6 4 4 of the Civil Procedure Code, on ly if w e ho ld t h a t c o m p l i a n c e by 
t h e mortgagee w i t h the requirements of t h o s e s e c t i o n s is a condi t ion 
precedent t o a pu i sne incumbrancer be ing b o u n d e i ther direct ly or 
indirect ly b y the decree in t h e mortgage ac t ion . 

I would s e t aside so m u c h of t h e j u d g m e n t of t h e Court be low 
a s declares t h e 2 4 l a c h a m s found t o be t h e property of t h e appel lant 
t o be subject to t h e mortgage in favour of t h e respondent . T h e 
appe l lan t i s en t i t l ed t o t h e cos t s of content ion in c o n n e c t i o n w i t h 
t h a t i s sue in t h e Dis tr ic t Court, and t o t h e cos t s of this appeal as 
a g a i n s t t h e p r e s e n t respondent . 

L A S C E L L E S C . J . — 

T h e ques ion for dec is ion is w h e t h e r the Di s tr i c t J u d g e w a s r ight 
in holding t h a t t h e first de fendant -appe l lant ' s (Va l l iammai ' s ) t i t l e 
t o 24 l a c h a m s is subject t o t h e m o r t g a g e in favour of t h e s e c o n d 
de fendant . I t appears t h a t t h e second defendant h a d ne i ther 
registered h i s m o r t g a g e d e e d nor furnished t h e Reg i s trar or L a n d s 
w i t h an address , in accordance w i t h sec t ion 6 4 3 of t h e Civi l Procedure 
Code . This being so , t h e first de fendant -appe l lant w a s deprived 
of t h e opportuni ty w h i c h sec t ion 6 4 4 a l lowed her of be ing joined as 
a de fendant in t h e mortgage ac t ion , a n d s h e i s n o t b o u n d by t h e 
m o r t g a g e decree (Peiris v. Weerasinghe 

T h e n i t w a s argued t h a t t h e principle of utilis impensae c a m e in, 
a n d t h a t t h e first de fendant -respondent shou ld n o t be a l lowed 

i (1906) 9 N. L. B. 359. 
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t o profit by the property being discharged from the mortgage at 
t h e respondent 's expense . B u t t o al low t h e application of th i s 
principle would be t o nullify t h e procedure laid down by the Code. 

If the respondent had registered his mortgage and furnished h i s 
address in accordance wi th sect ion 643 , the appel lant would have 
been bound b y t h e mortgage decree. B u t the respondent h a s 
fai led t o m a k e use of t h e m e a n s wh ich the Code h a s provided for 
h i s protection. I do not think that there is any real analogy 
between the present case, where the mortgagee has al lowed a 
puisne incumbrancer to slip in b y neglect ing t o comply w i t h the 
requirements of t h e Code and cases such as Silva v. Silva,1 where 
the mortgage was inval idated o n other grounds. 

I would vary t h e judgment by declaring t h a t the 2 4 l a c h a m s 
found to be t h e property of the appel lant are n o t subject t o the 
mortgage. The appel lant is ent i t led t o the costs of t h a t i ssue in 
the Distr ict Court and to the costs of this appeal. 

Appeal allowed. __ ;— 


