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G . N  A H  A  Y A K K A R A , A p p e lla n t, and K .  D . P .  H E T T I A R A T C H I  
el ul., R e s p o n d e n t s

S. 0 . 113[60— Labour Tribunal, 1 /31693

Industrial Disputes Act—U it; lit of appeal— “  Point of law " — Award of compensation 
— Duly of Labour Tribunal to consider basis of compensation.

'When a Labour Tribunal awards a sum o f money ns compensation to an 
employee whoso services have boon terminated, the failure of tho Tribunal to 
consider tho basis o f compulation in awarding the sum amounts to a question 
o f law.

i a . P F E A L  fr o m  a n  ord er  o f  a  L a b o u r  T r ib u n a l.

G. G. Mendis, f o r  th e a p p lica n t-a p p e lla n t .

L . TF. Alhulalhmudali, w ith  N . T . S. Kvlarahte, fo r  th e  e m p lo y e r s -  
r e s p o n d e n ts .

F e b r u a r y  22 , 1971 . Wijayatilake, J .—

I n  t h is  ca se  th e  lea rn ed  P r e s id e n t  h a s  h e ld  th a t  the- te r m in a t io n  
6 f  th e  a p p lic a n t 's  serv ices is  n o t  ju s t if ie d , b u t  h av in g  rega rd  t o  th e  
c ir c u m s ta n ce s  h e  h as h o w e v e r  h e ld  th a t  th e  r e l ie f  o f  re-inst-a tem ent w il l  
n o t  b e  a p p ro p r ia te  a n d  th e re fo re  s u ita b le  co m p e n sa tio n  w o u ld  b e  ju s t  
a n d  e q u ita b le . H e  h a s a c c o r d in g ly  a w a r d e d  a  stun o f  K s. 3 ,2 5 5  as 
c o m p e n s a t io n .

M r. M en d is , lea rn ed  cou n se l f o r  th e  a p p e lla n t , su bm its  th a t  th e  s u m  
a w a r d e d  is  u t te r ly  in ad eq u a te  in  th e  c ircu m sta n ce s  o f  th e  in s ta n t ea se ' 
a n d  h e  s tre n u o u s ly  su bm its  th a t  th e  le a rn e d  P re s id e n t has c o n s p ic u o u s ly  
fa i le d  t o  g iv e  th e  basis o f  h is c o m p u ta t io n  in  a w a rd in g  th is su m . H e  
h a s  d r a w n  m y  p a rticu la r  a t te n t io n  t o  th e  ju d g m e n t  o f  S. S. Shelly v. 
Bharat Nidhi Ltd.,1 w here it  w as h e ld —

“  T h a t  th e  m o n e ta ry  v a lu e  o f  th e  b e n e fit  o f  re in sta tem en t is  t o  b e  
c o m p u t e d  n o t  on  th e  basis o f  a  b r e a c h  o f  th e  e m p lo y m e n t n o r  o n  th o  
b a s is  o f  a  t o r t  a lleged  to' h a v e  b e e n  c o m m it te d  b y  th e e m p lo y e r  b y  
r e a s o n  o f  th e  n .on -in :p Icm cn ta tion ' o f  th e  d ire c t io n  fo r  je in s ta te m e n t  
c o n t a in e d  in  th e  aw a rd . T h e  c o m p u ta t io n  h a s to  b e  m a d e  b y  th o  
I n d u s tr ia l T r ib u n a l h a v in g  re g a rd  t o  all th e  circu m stan ces  o f  th e  ca se , 
s u c h  a s , th e  term s a n d  c o n d it io n s  o f  e m p lo y m e n t , the tenure o f  s e r v ic e , 
th e  p o s s ib il it y  o f  te rm in a tion  o f  t h e  e m p lo y m e n t  a t  th e  in s ta n ce  o f  
e ith e r  p a r ty , th e  p o s s ib ility  o f  r e tr e n c h m e n t  b y  th e  e m p lo y e r  o r  
r e s ig n a t io n  o r  re tirem en t b y  th e  e m p lo y e e  a n d  e v en  o f  th e  e m p lo y e r -  
h im s e l f  cea sin g  to  e x i s t / o r  o f - t h e  e m p lo y e e  be in g  a w a rd ed  v a r io u s  
b e n e fits  in clu d in g  r e in s ta te m e n t u n d e r - th e  term s o f  fu tu re  a w a r d s  
b y  In d u s tr ia l T r ib u n a ls  in  th e  e v e n t  o f  in d u str ia l d isp u tes  a r is in g  
b e t w e e n  th e  p a rties in  th e  fu tu re . ”  ••• • •

1 195S A. I .  B . (Supreme Court) H2.
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In  th e  o r d e r  m a d e  b y  th e  lea rn ed  P re s id e n t h e  h a s  n o t  s e t  o u t  a n y  o f  
th ese it e m s . C o u n se l a c c o r d in g ly  c o n te n d s  th a t  th is  is  a n  a r b itr a r y  

figure  w ith o u t  a n y  re la t io n  t o  th e  fa c ts .

T h e  a p p lic a n t  h a d  b e e n  a p p o in te d  A s s is ta n t  M a n a g e r  o f  P rcm a s ir i 

S tores , C o lp e t ty ,  o n  22 .1 1 .5 S  on  a m o n th ly  sa la ry  o f  R s .  100 a n d  h e  h a d  
co n t in u e d  t o  b e  in  s e r v ice  till 2S .5 .67 w h e n  h e  w a s  d ra w in g  a  sa la ry  o f  
R s . 4 6 5 /-  p e r  m o n t h , o n  w h ich  d a te  h e  w a s  d ism isse d . A t  th e  tim e  o f  
d ism issa l h e  w a s  4 7  y e a rs  o f  age. C ou n se l fu r th e r  su b m its  th a t  th e  
a p p lica n t in  v a r io u s  w a j-s  h a s  been  o f  g re a t  a ss is ta n ce  to  th e  p r o p r ie to r  . 
in  h is a d v a n c e m e n t  b o t h  in  h is  business a n d  o th e r w is e  a n d  th e  tre a tm e n t 
m e te d  o u t  t o  h im  u lt im a t e ly  is n o t  a t  all ju s t if ie d . H e  sta te s  th a t  a  su m  
o f  a b o u t  R s .  1 5 ,0 0 0  w o u ld  b e  an  a p p ro p r ia te  fig u re  o n  th e  basis  o f  th e  
p r in c ip le s  se t  o u t  in  th e  In d ia n  ease a fo r e m e n tio n e d .

M r. A th u la th m u d a li ,  lea rn ed  coun sel f o r  th e  re sp o n d e n t, su b m its  th a t  

th e  a p p e a l d o e s  n o t  ra is e .a  q u estion  o f  la w , as  th e  P r e s id e n t  is n o t  b o u n d  
b y  th e  E v id e n c e  O rd in a n ce . H e  su b m its  th a t  th e  su m  a w a rd e d  is 
q u ite  a d e q u a te  a n d  th e  P re s id e n t is n o t  b o u n d  t o  s e t  o u t  in  h is  o rd e r  th e  
v a r iou s  h e a d s  w h ic h  a re  re ferred  to  in th e  In d ia n  case . T h e  p r in c ip a l 
m a tte r  w h ich  h a s  t o  b e  ta k e n  in to  c o n s id e r a t io n  is  th e  l ia b i lity  o f  th e  
e m p lo y e r  t o  p a y  a n d  th e  co n d u c t  o f  th e  e m p lo y e e . I t  w o u ld  a p p e a r  
a c c o rd in g  t o  th e  e m p lo y e r , th e  a p p lic a n t  h a d  ta k e n  a  lo a n  o f  
R s . 1 ,6 50 . H e  r e c e iv e d  th e  fu ll P r o v id e n t  F u n d  b en e fits . A t  th e  t im e  
o f  h is  w e d d in g  h e  h a d  been  g iv en  a  g if t  o f  R s .  7 5 0  a n d  e v e ry  y e a r  h e  
h a d  a  m o n t h ’s sa la ry  a s  b on u s  a n d  a lso  a  su it . H e  a lso  sta tes  th a t  th e  
ca p ita l o f  th is  firm  w a s  o n ly  R s . 30 ,000  in  19 53  a n d  o n  1 .4 .6 7  th e  1st 
re sp o n d e n t tr a n s fe r r e d  i t  t o  h is b roth er  th e  2 n d  r e s p o n d e n t  f o r  a  sum  o f  
R s . 4 9 ,0 0 0 . H e  stresses th e  fa c t  th a t a lth o u g h  th e  le a rn e d  P re s id e n t 
h a d  h e ld  th a t  th e  te rm in a tio n  o f  se rv ices  w as n o t  ju s t ifie d , h e  h a d  
co m e  t o  th e  c o n c lu s io n  th a t  it  w o u ld  n o t  b e  in  th e  in terests  o f  th is  firm  
t o  re in sta te  th e  a p p lic a n t . T h is  is a  fe a tu re  t o  b e  k e p t  in  m in d  w h en  

c o m p u tin g  th e  c o m p e n sa t io n .

In  m y  o p in io n  th e  p re lim in a ry  o b je c t io n  ta k e n  b y  S ir. A th u la th m u d a li 
th a t th is  a p p e a l c a n n o t  b e  en terta in ed  is w ith o u t  m e r it , as th e  fa ilu re  
to  c o n s id e r  th e  b a s is  o f  c o m p u ta tio n  w o u ld  a m o u n t  t o  a  q u estion  o f  la w .
I  h a v e  g iv e n  m y  a n x io u s  con s id era tion  t o  th e  p r in c ip le s  se t  o u t  in th e  
In d ia n  case  w it h  w h ic h  I  ag ree  w ith  re sp e c t , a n d  in  a ll th e  c ircu m sta n ce s  
I  th in k  it  w o u ld  m e e t  th e  en d s o f  ju s t ice  a n d  e q u it y  i f  a  fu rth e r  su m  o f  
R s . 1 ,0 0 0  is  a d d e d  t o  th e  A w a rd  m a d e  b y  th e  le a rn e d  P res id en t. I  

m ak e o r d e r  a c c o r d in g ly .

S u b je c t  t o  th is  v a r ia t io n  the ap p ea l is d ism isse d . I  m a k e  n o  o rd er  
as  to  th e  co s ts .

Order varied.


