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1955 P r e s e n t :  Basnayake, A.C.J., and Pulle, J.

3IA R C H A N T  H E Y W O R T H  &  S W IF T , L T D ., Appellant-, a n d  A . E.' M.'
U SO O F , R esp on d en t

S . C . 1 6 7 — D . C . ( I n t y .) C olom bo, 2 8 ,7 7 8

Contract-Sale of goods— Arbitration clause— Arbitration on reference by one parly  
alone— Validity o f award— Reciprocal Enforcement of Judgments Ordinance, 
s . 3 . ,  -

In  a written contract entered into between ft buyer in England und a  seller 
in Ceylon for the sale of 50 tons of rubber, the seller failed to  perform  his p a rt 
of tho contract. Thereupon the buyer referred tlio m atte r to ’ the  R ubber 
Trado Association of London for arbitration in terms o f the con trac t which 
provided that it was governed by the Rules, Regulations and  Bye-laws o f the 
Rubber Trade Association of London. The arbitrators aw arded th a t  tho 
seller should pay to  tho buyer a stun of £15,000. As tho seller failed to  satisfy 
the award, tho buyer obtained on originating summons from tho H igh Court 
of Justice under section  26 o f tho A rbitration Act of 1950 and duly served it 
on the seller in Ceylon.

The seller, having objected to the arbitration, took no p a rt in  the arb itra tion  
proceedings and did not appoar in the High Court of Justico in England.

W hen the buyer applied under section 3 of tho Reciprocal E nforcem ent of 
Judgm ents Ordinance to hove tho judgm ent of the English Court registered 
in the D istrict Court of Colombo, tho D istrict Judge refused tho application on 
the basis of the objection taken by tho seller th a t tho H igh Court in England 
had no jurisdiction over the seller as the seller had not subm itted  him self to 
its jurisdiction.

Held, that, under a  marginal clause in the contract, disputes betw een tho 
parties were to be settled by arbitration. According to  the law o f England 
which regulated tho transaction in question thcro was nothing which 
required that tho reference to arbitra tion should bo ft’formal docum ent signed 
by both parties. In  the circumstances tho judgm ent of tho English C ourt was 
registrablo in the D istrict Court of Colombo under section 3 of the Reciprocal 
Enforcement of Judgm ents Ordinance.

, / \ .P P E A L  from  an  order o f  th e  D is tr ic t  C ourt, C olom bo.

- H .  IF. J a y e w a rd e n e , Q .C r, w ith  E . ' B .  3 .  B . C o o m a rd s w d m y ;  fo r  tho  
P etit io n er -A p p e lla n t.......................  . . . . .  . - -....... . "*

R . M . M a r k h a m ,  for th e  R esp on d en t-R esp on d en t.

J u ly  19, 1955. B a s x a y a k e , A .C .J .—  — : ■ .

.-, T h e appellan t, ilia re lia n t H eyw orth . &; S w ift, L im ited , a  lim ited  lia b ility  
com p an y  incorporated  in  th e  U n ited  K ingdom  (hereinafter referred  to  
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as th e  a p p ellan t), app lied  under section 3 o f  th e  R eciprocal Enforcem ent 
o f  J u d gm en ts O rdinance to  have a judgm ent g iven  in  it s  favour b y  the  
Q ueen’s B ench  D iv isio n  o f  th e  H igh Court o f  Ju stice  in  E ngland  registered  
in  th e  D is tr ic t  C ourt o f  Colombo.

T h e m ateria l p ortion  o f  th a t judgm ent reads—

“ P U R S U A N T  to  th e  Arbitrators’ A w ard herein  dated  th e  26th  
d a y  o f  O ctober 1950 W H E R E B Y  IT  W A S A W A R D E D  th a t Sellers 
h a v e  d efau lted  an d  shall pay to  th e  B uyers th e  sum  o f  F ifteen  Thousand  
P ou n d s (£ 15 ,000 /-) and A ssociation F ee  Ten Shillings (10/-) and Arbitra­
tion  F e e  T hree G uineas (£3— 3— 0<f) to  be paid  b y  Sellers. A nd the  
said  A p p lican ts M archant H eyw orth & S w ift L im ited  having b y  the  
Order o f  M aster D iam ond  dated the 3rd day o f  O ctober 1952 obtained  
le a v e .to  enforce th e  said Award in the sam e m anner as a Judgm ent 
or Order to  th e  sam e effect.

“ I T  IS  T H E R E F O R E  A D JU D G E D  th a t th e  A pplicants M archant 
H eyw orth  & S w ift  L im ited recover against th e  R espondents, Ceylon  
T rading C orporation , £15,003— 13— 0d!.”

T h e a p p e lla n t’s application  w as opposed b y  th e  respondent Aham ed  
E brahim  M oham ed U soof, th e  judgm ent debtor (hereinafter referred 
to  as th e  resp ond en t), th e  sole proprietor o f  th e  Ceylon Trading Corpora­
tion , on th e  ground  th a t—

tor) h e d id  n o t su b m it to  th e  jurisdiction o f  the H igh  Court o f  Justice  
in  E n g la n d ;

(6) th e  H igh  C ourt o f  Ju stice  in E ngland  acted  w ith ou t jurisdiction ;

(c) h e w a s n o t d u ly  served with th e  process o f  th e  original C o u r t;
and

(d) th e  ju d g m en t w as n o t registrable under section  3 (2) o f the Ordi­
nance.

T h e learned  D is tr ic t  Judge after tria l h eld  th a t  th e  respondent had  
been  d u ly  served  w ith  th e  process o f  th e  H igh  Court o f  Ju stice  in  England  
b u t th a t ’th a t  C ourt had  no jurisdiction over th e  respondent as h e had  
n o t  su b m itted  h im se lf  to  its  jurisdiction, and refused  th e  appellan t’s 
application  to  h a v e  th e  Judgm ent in its  favour registered .

D issatisfied  w ith  th a t decision, th e  appellant h as appealed to this  
C ourt. I t  w ill b e con ven ien t to  refer sh ortly  to  th e  m aterial facts. The}' 
are as fo llow s :—  .

- B v  a con tract d a ted  22nd June, 1950, th e  ap pellan t contracted to  
b u y  from  th e  respondent a  consignm ent o f  50 to n s  o f  rubber.’ The  
in stru m en t o f  con tract w as in the follow ing form :
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CONTRACT. . .' '- :

M A R C H A N T , H E Y W O R T H  & S W IF T , 
L D IIT E D  . • •

R ef. N o . 664.

London H o u se ,
3, N ew  L ondon  

S tree t,
L O N D O N , 22nd Ju ne, 1950 .

Messrs. C eylon  T rad ing  Corporation, 360i U n io n  
Place, C olom bo.

W e h a v e  tin’s d a y  B ou gh t from you  th e  fo llo w in g  
goods :—

A bou t 5 0  (fifty ) to n s  F A IR  A V E R A G E  Q U A L IT Y  
R IB B E D  S M O K E D  S H E E T S  R U B B E R , R . M . A . 
3, pack ed  in  cases a n d /or  bales an d /or bareb ack  
bales, f it  for exp ort, a t  l s /9 d .  (one sh illin g  an d  
n inepence) p er  lb ., n e tt , c . i . f .  L iverpool :

F or sh ip m en t from  th e  E a st  during J u n e  a n d /o r  
J u ly , 19 5 0 .

T E R M S : P a y m e n t  b y  S igh t D raft on  p resen ta ­
t io n  in  L ondon  w ith  Shipping D o c u ­
m en ts  a ttach ed .

C onfirm ed Credit to be o p en ed  
im m e d ia te ly . • -

Yours resp ec tfu lly , 
F or and on  b eh a lf  o f  

M A R C H A N T , H E Y W O R T H  & S W IF T ,
L D IIT E D .

D IR E C T O R .

P lease  S ign  an d  R etu rn  th e  • R eceip t a tta c h e d  
H ereunder.

B e lo w  th e  words “ P lease  S ig n  a n d  R etu rn  th e  R ece ip t a t ta c h e d  
H ereu n d er ” w as a d eta ch ab le  rece ip t  w h ich  th e  respondent d u ly  p e r ­
fe c te d  an d  sen t to  th e ' appellant-.'- T h a t  receip t and th e  d e tter  w hich'"  
acco m p an ied  it  are se t but b elow  :



2 2 3 BASXAYAKE, A.C.3.— Marchanl Heyworth is Swift, Ltd., v. Usoof

T o : M A R C H A N T , H E Y W O R T H  & SW IF T , L IM IT E D

; - ............... ' R ef. N o. G64.

L ondon  H ouse, 3, N ew  London S treet, London, E . C. 3.

W e h ereb y  confirm having sold to  you  about 50 (fifty) tons F A IR  
A V E R A G E  Q U A L IT Y  R IB B E D  SM O K ED  S H E E T S R U B B E R
R . M. A . 3 , packed in  cases a n d /or  bales and/or bareback bales, fit 
for ex p o rt, a t  ls /9 d . (one shilling and ninepencc) per lb ., n ett, c.i.f. 
L iv e r p o o l:

D eliv ery . For sh ipm ent from  th e E a st during June an d /or  
J u ly , 1950.

T erm s.A s per your Contract R ef. N o. 6(54 dated 22nd June, 1950  

D a t e .....................................................................

C E Y L O N  T R A D IN G  C O RPO RATIO N. 

Sgd.

Manager.

D ear Sirs,

C E Y L O N  T R A D IN G  CO R PO R ATIO N

COLOMBO, 2Sth June, 1950.

W e th an k  you  for your le tter  o f  the 22nd in stan t enclosing you r  
con tract N o . G64 covering your purchase o f  the 50 Tons RSS3.

W e confirm  cables m u tu a lly  exchanged as pc-r copy attached and  
in  confirm ation  o f  our cable w e now  have pleasure, in  enclosing our 
form al con tract N o. 00S /50  in respect o f 50 Tons EM  A 3— R SS rubber 
so ld  to  you r goodselves a t Is. 9d . per lb. CIF Liverpool sh ipm ent 
J u n e /J u ly .

N o w  w e h a ve received your L etter o f Credit, w e shall m ake arrange­
m en ts to  h a v e  th is rubber shipped as early as possible.

W e th a n k  you  for your valued  order and co-opcration and assure  
y o u  o f  our b est and careful a ttention .

Y ours faithfully',
C E Y L O N  T R A D IN G  C O R PO R A T IO N

Sgd.

Manager.

.T he respondent failed to perform h is part o f  th e  contract. H is  excuse  
w a s  th a t th e  export d u ty  o n  rubber had been increased byr the Ceylon  
G overnm ent b y  2J ponco. O ver th is  failure the parties exchanged a
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series o f  com m u n ication s both  by  p ost and telegraph. Tho resp on d en t  
a t  first a sk ed  for tim e to  perform  h is  contract t i l l  tho  end- o f  A u g u s t  
and also  for an  increase in  tho credit value. T hen h o  asked  for t im e  
till tho en d  o f  S ep tem b er an d  finally  till tho lo th  o f  D ecem ber, 1950, 
and  e v e n . su ggested  3 1 s t  M arch, 1951. T he ap pellan t w a s w illin g  to  
g iv e  tho respondent tim e t ill  oven  lo th  D ecem ber, 1950, b ut ask ed  h im  
to  g iv e  p roof o f  h is  b o n a  j td e s  b y  sh ipping a t  lea st p art o f  tho a m o u n t  
contracted  for an d  sp ec ify in g  tho nam e and d ate o f  sa ilin g  o f  th e  steam er. 
Tho respondent fa iled  to  g ive  su ch  proof b u t k ep t o n  ask ing  for t im e  
and  repeating h is d ifficu lties and  claim ing th a t h is  d efau lt w as cau sed  
b y  fo rc e  m a jeu re .

A fter  g iv in g  repeated  e x te n s io n s  and finding th a t  th e  resp o n d en t  
w as n o t go in g  to  h onou r Jus obligations, on  10th O ctober, 1950, th e  
ap p e llan t cab led —

“  FESTAL W A R N IN G  IN T E N D  R E Q U E S T IN G  R U B B E R  T R A D E  
A SSO C IA T IO N  L O N D O N  N O O N  TO M O R R O W  TO  A P P O IN T  
A R B IT R A T O R S  D E A L  W IT H  Y O U R  D E F A U L T

A s th is  cable evok ed  no response the appellan t proceeded w ith  th e  
reference to  arb itration , and  on  19th  October, 1950, cabled—

" A R B IT R A T IO N  R E  D E F A U L T  M O N D A Y - N E X T  T H R E E  
P . M. T E L E G R A P H  W H E T H E R  Y O U  W IL L  B E  R E P R E S E N T E D  
A N D  I F  SO B Y  W H 0 3 I

T he respondent ob jected  to  the arbitration  by th e  fo llow ing cable—

“ Y O U R  19T H  C A N N O T  A G R E E  A R B IT R A T IO N  D E L A Y  
D U E  F O R C E  M A J E U R E

On 23rd O ctober, 1950, the appellan t cabled—

“ U N L E S S  W E  H E A R  B Y  "W EDNESDAY N O O N  T H A T  Y O U  
W IL L  B E  R E P R E S E N T E D  A T  T H E  P O S T P O N E D  A R B IT R A T IO N  
A T  T H R E E  P . M. T H A T  D A Y  A R B IT R A T O R S  W IL L  P R O C E E D  
"WITH T H E  CASE

T h is cab le w as fo llow ed  b y  another d ated  26th  O ctober, 1 9 5 0  :

“ A R B IT R A T O R S  A W A R D E D  U S F IF T E E N  T H O U S A N D  
P O U N D S  S T E R L IN G  D A M A G ES F O R  D E F A U L T  I F  Y O U  W IS H  
A P P E A L  Y O U  M U S T  D O  SO W IT H IN  F IV E  D A Y S  A N D  R E M IT  
F IF T E E N  G U IN E A S  F E E S  ” .

T h e  respondent cabled  back on  27th  October, 1950—

“  Y O U R  2GTH C A N N O T  ACCEPT A N Y  A W A R D S  W IL L  S H I P  
G O O D S I F . S U F F IC IE N T  T IM E  G IV E N  D E L A Y  D U E  F O R C E  
M A J E U R E ” .

2*
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T h e ap pellan t replied

“ Y O U R  C A BLE 2 7T H  A R E  PO ST IN G  A LL D O C U M EN TS  
R E L A T IV E  TO CLAIM  TO  O U R  L A W Y E R S IN  COLOMBO O N  

• T H U R S D A Y  E V E N IN G  N E X T  W IT H  IN ST R U C T IO N S T A K E  
' A P P R O P R IA T E  L E G A L  A C T IO N

On 9 th  N ovem ber, 1950, th e  ap p e llan t’s lawyers in  Ceylon sen t to  th e  
resp ond en t a cop y o f  the arb itrator’s award together w ith  th e  follow ing  
le tte r  :

9th N ovem ber, 50, 
E L /P R S /N G .

M essrs. Ceylon T rading C orporation,
360, U nion  P lace,
C olom bo.

D ear Sirs,

C la im  o f  M a rch a n t, H eyw o rth  ft- S w ift, L td .

O ur clien ts M archant H oyw orth  & Swift-, L td ., London, have sen t  
u s  th e  correspondence and  docum ents in  respect o f  the 50 ton s Fair  
A verage Q uality R ibbed  Sm oked  Sheets Rubber R . 51. A . 3, which  
y o u  h ad  contracted to  su p p ly  them  by shipm ent during J u n e /J u ly  
1950 , together w ith  th e  aw ard o f  th e  Rubber Trade A ssociation  o f  
L ondon , and wo are in stru cted  to  demand paym ent from  you  and  
in  d efau lt o f  p aym ent to  take legal proceedings against you  to  enforce  
recovery  o f  £15,003— 13— 0d . representing the am ount due to  our 
clien ts .

Y o u  have failed to  fulfil you r p art o f  the contract w ith  our clien ts  
a lth ou g h  a t  your request and  for the purpose o f  assisting you  our 
clion ts am ended the re la tive credit w ithout prejudice to  their rights  
u nd er the contract to  perm it sh ipm ent to be effected by  the en d  o f  
S ep tem ber last-. Y ou  h ave sou gh t to give the im pression to  our 
c lien ts th a t the d elay  in  sh ip m en t o f  the rubber w as due to  the  
u n certa in ty  caused b y  th e  increase in  the Export D u ty  on rubber and  
to  “ fo rce  m a je u r e ” . B u t th e  reasons given by you for your failure 
to  sh ip  have no substance and  cannot be entertained. Y ou are aware 
th a t  the G overm nent o f  Cejdon has taken steps to  assist sh ippers o f  
rubber b y  reim bursing their  losses consequent on the increase o f  th e  
E x p o rt D u ty .

I t  is  clear th a t your failure to  ship the rubber even  a t  th e  en d  o f  
S ep tem b er  cannot bo excu sed  b y  th e  increase in E xport D u ty  on  rubber 
a n d  the rise in tho price o f  rubber and our clients consider th a t you  
w ere hoping for a fo il in  price to  fulfil your contract w ith  financial 
ad van tago  to you.

In  th e  circum stances our c lien ts were obliged to  refer th e  m atter  
t o  th e  Rubber Trade A ssoc ia tion  o f  London for A rbitration in  term s 
o f  tho contract en tered  in to  w ith  you which provided th a t i t  w as 
governed  by th e  R u les , R egu la tion s and Bye-L aw s o f  the R ub ber
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Trade A sso c ia tio n  o f  London which fa c t w a s  ack now led ged  b y  y o u  
in  sign in g  th e  contract receipt. Y ou  were g iv e n  a m p le  n otice o f  th e  
reference to  A rbitration  and  am ple op p ortu n ity  w a s  g iv en  to  y o u  to  
bo represented  a t  th e  Arbitration proceedings b u t  y o u  faiied  to  m ake  
a n y  response. T h e Arbitrators have aw arded  th a t  you  d efau lted  
an d  th a t  y o u  a s sellers should p ay  to  our c lien ts  tho buyers th e  sum  
o f  £15 ,000  a n d  costs. W o,en close  the o rig in a l A rb itration  A w ard  
N o. 56S9 * o f  th e  R ubber Trade A ssociation  o f  L o n d o n  togother w ith  
our c lien ts’ acco u n t show ing a  sum  o f  £15,003— 13— 0d .  d ue to  them  and  
w e havo  to  req u est you  to  m ake im m ediate p a y m e n t  o f  R s. 2 0 0 ,6 4 5 '7 0  
representing th e  approxim ate equivalent in  C ey lon  currency o f  
£15 ,003— 13— Od­

i n  d efa u lt  o f  p aym en t forthw ith wo sh a ll ta k e  appropriate lega l 
proceedings a g a in st y o u  to  enforce recovery ” .

Y o u r s  fa ith fu lly ,
Sgd. F .  J .  & G . d e Saram .

*  “ W e th e  undersigned having been a p p o in ted  b y  th e  com m ittee  
to  se tt le  a  d isp u te  arising o u t o f  a  con tract d a te d  22n d  Ju ne 1950  
m ade b etw een  M essrs. M archant H eyw orth  & S w ift  L td . and  th e  
C eylon T rading Corporation, Colombo, for F a ir  A verage Q u a lity
R . S . S . R . M. A . 3 , C. I . F . Liverpool, h a v e  carefu lly  considered th e  
sam e and  aw ard  a s follow s, v iz . about 50 to n s  F a ir  A verage Q u ality  
R ib bed  Sm oked  S h eets  Rubber R . M. A . 3.

T h at se llers h a v e  defaulted  and shall p a y  to  th e  b uyers th e  su m  o f  
F ifteen  T h ousand  P ounds (£15,000)

A s th e  resp ond en t fa iled  to  sa tisfy  the aw ard, th e  ap p ellan t ob ta in ed  
an originating su m m ons from  the H igh Court o f  J u s t ic e  u nd er section  2 6  
o f  the A rb itration  A c t o f  1950. T he orig inating  su m m o n s w as served  
on th e  resp ond en t b y  Mr. V. Murugesu, Proctor, o f  M essrs. F . J . & G . d e  
Saram  an d  an  a ffid av it to  th a t  effect was filed  in  th e  H ig h  Court. T he  
respondent d id  n o t  appear in  tho H igh  Court a n d  to o k  n o  p art in  th e  
proceedings.

Learned C ounsel for the respondent con ten d ed  th a t , a  p arty  to  a  
contract is  n o t  bound to  subm it to  arbitration  a n y  d isp u te  thereunder  
unless h e  h as form ally  agreed to be so  bound. H e  in v ite d  our a tte n tio n  
to  th e  case o f  C a erleo n  T in p la te  C o. L td . v . H u g h e s  a n d  a n o t h e r and  
to  th e  case o f  T .  IF. T h o m a s  <{; Co. L td . v. P o r ts e a  S te a m sh ip  C o. L td .  2. 
N eith er o f  these cases has an y  application to  th e  case  u nd er consideration.

T he quostion  in  th e  former case w as, w heth er or n o t  there h ad  been  
a  subm ission  to  arb itration  w ithin  the . m eaning o f  th e  A rbitration  A c t,  
1S89 (52 & 53  V iet. C. 49) section  27 o f  w h ich  p ro v id ed  th a t  “  in  th is  
A ct, u n less th e  contrary in tention  appears, ‘ su b m issio n  ’ m eans a w ritten  
agreem ent to  su b m it present or future differences to  arbitration, w hether  
an  arbitrator is  n am ed  therein or n ot ” .

1 60 Law Journal, Q. B. D. 640.'.................* 1912 A . C. page. 1, at page S.
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T h e action  w as for th e  price o f  goods sold , and  it  appeared that, fh e  
d efen d an ts sen t a  bough t-noto , d u ly  signed b y  th em , to  th e  p lain tiffs’ 
agents, contain ing th e  follow ing provision :

“ A n y  d ispu te arising on  th is contract to  be se ttled  b y  arbitration  
in  L iverpool ” .

On th e  sam e d a y  th e  p la in tiffs’ agents signed a so ld -note w hich  contained  
no provision  for arb itration  w hatever. I t  was h eld  th a t section  27  
required an  agreem ent signed  by both  parties and  th a t  a s  there was no  
such agreem ent there w as no valid  reference to  arbitration .

In  th e  la tter  case, i t  w as held  th a t an  arbitration  clause found in the  
charter p arty  w as n o t applicab le to  th e  contract ev idenced  b y  the B ill 
o f  L ading, and  to  d isp u tes arising betw een the shipow ners and th e  holders 
o f  th e  B ill o f  L ading under th a t docum ent th e  B ill o f  L ading b ein g'the  
prim ary docu m ent to  bo considered in  th a t case.

I t  w as sou ght to  bring in to  the B ill o f  Lading th e  arb itration  clause 
in  th e  charter p a rty  b y  v irtue o f  the follow ing words in  the B ill o f  
L a d in g :

“ W illiam  M alcolm  M ackay or to  h is assigns, h e  or th e y  p aying  
fre ight for th e  said  goods, w ith  other conditions as per charter p a rty  
w ith  average accustom ed  ” and “ D eck  load a t  sliippers’ risk, and a ll 
other term s and cond itions and exceptions o f  charter to  be. as per  
charter p arty , in clud ing  negligence clause ” .

T h e H ou se o f  L ords refused  to  perm it such a construction  o f  the B ill 
o f  L ading. T he speech  o f  Lord A tk inson  a t  page 6 s ta te s  th e  principle  
o f  con stru ction  th u s—

“ I  th ink  i t  w ou ld  be a sound  rule o f  constru ction  to  ad opt th a t  
w hen i t  is sou ght to  in troduce in to  a docum ent like a B ill o f  L ading—  
a n egotiab le  in stru m en t— a clause such  as th is  arbitration  clause, 
n o t germ ane to  th e  receipt, carriage or d elivery  o f  th e  cargo or the  
p a y m en t o f  fre igh t,— th e  proper su bject-m atters w ith  w hich the  
B ill o f  L ad in g  is  conversant,— th is should  be done b y  d istin ct and 
specific w ords, an d  n o t b y  such general w ords a s th o se  w ritten  in  the  
m argin  o f  the B ill o f  L ad ing in  th is  case ”,

C ounsel for tho  resp ond en t argued th a t  th e  w ords “ term s as per your  
con tract R ef. N o . 664 d a ted  22nd Ju n e 1950 ” in  th e  respondent’s cablo 
d id  n o t  includo th e  arb itration  clause and referred on ly  to  w h a t was 
s ta ted  in  tho ap p ellan t’s le tter  in regard to  the T erm s o f  P aym en t. W e 
are u nab le to  uph old  h is  con ten tion . T his is n o t  th e  respondent’s  first 
b usiness tran saction  w ith  th e  appellan t. T h e respond en t’s , ploa that  
th e  arb itration  c lau se  w as unknow n to  him  can not be accep ted  in  v iew  
o f  th e  ap p ellan t’s  le t te r  d a ted  4 th  April, 1949. I t  reads :

“ W o d u ly  rece ived  you r o f  th e  19th  M arch enclosing Contracts 
0 0 1 /4 9  and  0 0 2 /4 9 , and w ould lik e to  p o in t o u t to  y ou  th a t these  
purchases from  y o u  h avo  already b een  covered  b y  our Contracts which
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aro m a d e under tho  R u le s  o f  th o  T erm s and conditions o f  tho R u b b e r  
T r a d e  A ssociation  o f  London. W e  n atu rally  assum e th a t  th o se  term s  
a n d  cond itions are w ell know n to  y o u  and hope th a t you  are agreeab le  
to  th em . A s you  k now  th ey  fu lly  p ro tec t you  in  every  resp ect

E v e n  in  tho letter by w hich th e  in sta n t contract w as concluded p o in ted  
a tte n t io n  is  drawn to  th e  fa c t t h a t  d isp u tes arising on t h e  con tract are 
t o  bo se tt le d  by  arbitration. T h e  fa c t  th a t  th a t clause is p rin ted  in  th e  
m argin  o f  the d ocu m ent i s  no  ju stif ica tio n  fo r  treating it  a s i f  i t  d id  n o t  
e x is t .

A ccord ing to  the law  o f  E n g lan d  which regulates tho tran saction  
in  th o  in sta n t case there is n o th in g  w h ich  requires th a t the agreem en t  
t o  refer a  d ispute to  arbitration  sh o u ld  be a formal docum ent sign ed  b y  
b o th  p arties. The requirem ents o f  th a t  law  are th a t there m u s t  be  
a n  agreem en t in  the sense th a t th o  p a rties  m ust be a d  idem, and  th a t  tho  
agreem en t m ust be in w riting. T ho v iew  w e have taken finds su p p o rt  
in  th e  case o f  F ra n k  F eh r  <0 C o . v .  K a s s a n  J iv r a j  <0 C o . L td . 1 w h ich  is  
q u o te d  a t  p .25  o f  th e  15th E d itio n  o f  R ussell on A rbitration. S u ch  a n  
agreem en t m ay even  be ex tr a c ted  from  th e correspondence b etw een  
th e  p arties. I t  m ay ev e n  b e  in corporated  by  reference as in  tho a p p e l­
la n t ’s  le tter  o f  4 th  April, 1949. I n  th e  in stant case the resp ond en t is  
n o t freo to  plead ignorance o f  tho p rovision  to  refer disputes to  arb itra tion  
a s  i t  i s  n o t  on ly  sta ted  exp ressly  in  the formal letter o f  A pril, 1949, 
ex p la in in g  the terms o f  business b u t  i t  is also included in  th e  le tte r  b y  
w h ich  th e  contract w as concluded . T h e  contention th a t there h a s  been  
n o  v a lid  agreem ent to  refer is  n o b  en titled  to succeed.

E v o n  applying th e  te s t  o f  our L a w  the respondent w ill n o t b e  h eard  
to  s a y  in  th e  in stan t case th a t  th ere  w as no subm ission to  arb itra tion . 
T h e o n ly  requirem ent o f  a  v o lu n ta ry  subm ission  is that the p arties sh ou ld  
co n sen t to  i t  either exp ressly  or ta c it ly  b y  conduct or action.

O nce i t  is held  th a t there w as a n  agreem ent to refer all d isp u tes  to  
arb itra tion  the on ly  question  th a t  rem ains to  be decided is  w h eth er  
th e  arb itration  was properly held  in  E ngland  as provided in  th a t  c lau se . 
W e th in k  tho arbitration w as p roperly  held in  England, an d  th a t  the  
p etitio n ers correctly m ade an  ap p lica tion  to  enforce i t  in  th e  Q u een ’s 
B e n c h  D iv ision  o f  the H igh  C ourt o f  England.

I n  ou r opinion tho learned D is tr ic t  Judge should n o t h a v e  s e t  asid e  
th e  order th a t  the Ju dgm en t sh ou ld  be registered under section  3 o f  th e  
.R eciprocal E nforcem ent o f  J u d g m en ts  Ordinance. W e accord in g ly  
s e t  a s id e  the order o f  th e  learned  D istr ic t  Judge and a llow  th o  ap p ea l 
w ith  co sts  in  both Courts.

P cn J .ii, J .— I  agree.

A p p e a l, a llo w e d .

1 (1949) 82 LI. L . Rep. 673. .


