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Evidence—Statement made by accused while in police custody—Statement leading 
to discovery of a fact—Must relate distinctly to the fact discovered—  

Confession—Elicited ~in cross-examination by accused— Admissibility—  

Evidence Ordinance, ss. 25 and 27.
The accused was convicted on a charge of theft of a Raleigh Popular 

bicycle from the premises of the City Dispensary.
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The constable who was called as a witness by the prosecution, said in 
examinalion-in-chief that he was inquiring into a complaint of a theft 
of another bicycle (a Hercules bicycle) and the accused wa3 detained as a 
suspect in connection with that theft. He said that in tlic course of that 
investigation the accused gave him some information in consequence of 
which he visited the house of a carter from whom he obtained parts P I 
and P 2 of a Raleigh Popular cycle. In cross-examination the constable 
was asked by the Proctor for the defence to read the statement made by 
the accused to him. The constable thereupon stated that the accused
told him ”  that he had stolen a cycle at the City Dispensary and had
later sold it to a carter " ,

Held, that even if a suspect detained by the Police on one charge and 
giving information with respect to property forming the subject matter 
of a separate and subsequent charge can be regarded as an accused
person in the custody of a police officer within the meaning of section 27 
of the Evidence Ordinance, the evidence given by the constable of the
confession made by the accused that he “  had stolen a cycle at the City 
Dispensary "  was inadmissible as it was not covered by the words
“  as relates distinctly ”  in section 27 of the Evidence Ordinance; the
cycle in this case was discovered in consequence of the information given 
by the accused that he sold it to a carter, and the further information 
that he had stolen a cycle at the City Dispensary did not “  relate 
distinctly "  to the discovery of the cycle.

A confession is inadmissible in evidence whether it is elicited from a
witness in examination-in-chief or in cross-examination by the defence, 
if it incriminates the accused; the correct test to be applied is not the
manner in which the evidence of the confession came to be placed before 
the court but the effect of such evidence at the trial of the accused for a 
criminal offence.

AP P E A L  from  a con v iction  by  th e M agistrate, C o lom b o  T h e facts
appear from  the h ead -n ote .

Ian de Zoysa  for  the accused , ap pellant.

E. H . T. Gunanekere, Crown Counsel, for  the C row n, respondent.

Cur. adv. vult.

M arch  13, 1945. W ijeyewardene -J.—

T he accu sed  w as con v ic ted  on  a charge o f  th e ft o f  a R a le igh  P opu lar 
b icy c le  from  the prem ises o f  th e C ity  D isp en sary , S lave Islan d .

T h e con stab le  w ho w as ca lled  as a w itn ess b y  th e  prosecu tion  said in 
exam in ation -in -ch ie f th at he w as inquiring in to  a com p la in t o f  a th e ft 
o f  a H ercu les  b icy c le  and th e a ccu sed  w as d eta in ed  as a su sp ect in  c o n ­
n ection  w ith  that th e ft. H e  said th at in th e course o f  th at investigation  
th e accused  gave h im  som e in form ation  in  con sequ en ce  o f  w h ich  h e 
v is ited  the h ouse  o f R a g in , a carter, from  w h om  h e obta in ed  parts P  1 
an d  P  2 o f  a R a le ig h  c y c le . In  cross-exam in a tion  th e  con stab le  w as 
asked  b y  the P roctor  fo r  th e d e fen ce  to  read th e  sta tem en t m ade b y  the 
accu sed  to  h im . T h e  con sta b le  th ereupon  stated  th at th e accused  
to ld  h im  “  that he had  sto len  a c y c le  a t the C ity  D isp en sary  and h ad  
later sold  it to  a carter through  C osta  ”
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C ounsel for  the accused  contended  th at the evidence given  b y  the 
constable o f the confession  m ade by  the accu sed  that h e “  had stolen  a 
cy c le  at the C ity D ispensary ”  w as inadm issible. H e  argued that 
section  27 o f  the E v id en ce  O rdinance d id ' n ot m ake that ev iden ce 
adm issible as—  t

(а) the statem ent w as n ot m ade .by the accused  w hen  he w as an-
accused  in th is case and in the custody  o f  a P o lice  Officer.

(б) t the part o f  the accu sed ’s statem ent that he had stolen  a  cy c le
at the C ity  D ispensary did n ot “  relate d istin ctly  ”  to  the

' discovery o f  the cycle .

W ith  regard to  the first ob jection  the Crow n C ounsel invited  m y  
attention  to  Queen-Em press v. Kamalia 1 and Queen-Em press v. Babu  
L a i2. T he B om ba y  case holds that a suspect detained b y  the Police- 
m ay be  regarded as being in P o lice  cu stod y  w ithin th e  m eaning o f  section  
27 o f the Indian  E v id en ce  A c t  w hich  corresponds to  section  27 o f .  th e  
E v id en ce  Ordinance. T h e A llahabad case  show s that a person  
arrested on  one charge and giving in form ation  w ith  respect to  property  
form ing the su b ject m atter o f  a separate and subsequent charge is an 
accused person in the cu stody  o f a P olice  O fficer w ith in  the m eaning of 
section 27 o f  the Indian  A v id en ce  A ct.

There rem ains, h ow ever, for consideration  the second ob jection  raised 
by  the a ccu sed ’s C ounsel. I t  has been  settled  by  a num ber o f  decisions 
th at on ly so m uch  o f th e in form ation  as led  im m ediately  to  the d is ­
covery  o f a fa ct is adm issible (vide Queen-Em press v. Nana ’ ). T h e c y c le  
in this case w as d iscovered  in consequ ence o f the in form ation  given by  
the accused  that he sold  it to  a carter through C osta. T h e  fu rth er  
in form ation  given  by  the accu sed  th at “  he had stolen  the cy c le  at th e  
C ity  D ispensary ”  w as not necessarily  or d irectly  con n ected  w ith  th e  
d iscovery  and should  n ot therefore have been  m entioned  to  court b y  the- 
constable.

T he Crow n C ounsel, how ever, argued th at the evidence of the entire 
confession  given  by  the constab le  w as adm issible, as it was given  in­
answer to  a definite request m ade by  the P roctor  for  the defen ce  to  read 
the statem ent m ade by  the accused . H e  contended  that section  25 
w hich  should  be read w ith  section  27 prevented  the proof o f  a confession  
o f an accused  m ade to  a P o lice  O fficer on ly  “  as against ”  that person  
and that, therefore, such a confession  w hen  elicited  in cross-exam ination  
as in this • case w as n ot shut ou t by  those sections. This question  is 
n ot free from  difficu lty . I  th ink the correct test to  be applied is n ot th e  
m anner in w hich  the ev id en ce  o f  th e con fession  cam e to  be p laced  be fore  
the court bu t the effect, o f  such  ev iden ce at the trial o f  the accused fo r  a 
crim inal offence.

C om m enting on section  25 A m eer A li says in  his L a w  o f  E vidence.: —

“  This section  on ly  provides th at ‘ no con fession  m ade to  a P olice- '
O fficer shall be  p roved  as against a person  accused  o f  any offence 

, I t  m a y , how ever, b e  proved  fo r 'o t h e r  purposes ” .
> (1886) 10 Bombay 696. 1 (1884) 6 Allahabad 510.

s (1889) 14 Bombay 260.
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I  h ave  exam in ed  th e decisions c ite d  b y  A m eer A li to  illustrate th e 
circu m stan ces in  w h ich  such  a con fession  co u ld  b e  proved . T h ey  d o  n ot 
su pport th e con ten tion  o f  th e  C row n  C ounsel. I n  Im peratrix v . P itam ber 
Jina 1 tw o persons A  and  B  w ere tried  jo in t ly  for  m urder. A  sta ted  t o  a 
P o licem a n , “  I  h ave  k illed  a  m a n  a n d  th e  o th er  (B )  has run  aw ay  ” . I t  
w as h e ld  th a t B  co u ld  p rove  th is  con fession  to  p rove  th at h e  took  n o  p a rt 
in th e m u rder. I n  Q ueen-Em press v . T ribhovan J, it  w as h e ld  th a t a  
statem en t m ade to  th e  P o lice  b y  an  a ccu sed  as to  th e  ow nersh ip  o f  th e  
p rop erty  w ith  th e  th e ft  o f  w h ich  h e  is charged , a lthough  inadm issible 
against- h im  a t th e tria l, w as ad m issib le  as ev id en ce  w ith  regard  t o  th e  
ow nersh ip  o f  th e  p rop erty  a t an  in qu iry  h e ld  b y  th e  M agistrate  under 
section  523 o f  th e  In d ia n  C od e  o f  C rim inal P roced u re , 1882, corresponding  
to  section  419 o f  ou r C ode.

I  w ould  a lso re fer  in th is con n ection  to Q ueen-Em press v. M athews *. 
I n  that case a P o licem a n  on  being cross-ex am in ed  stated  th at th e prisoner 
w hen  arrested said som e C h inese ca m e  o u t w ith  h atch ets ' “  at th e  tim e 
o f  th e  occu rren ce  ” . I n  re -exam in ation  h e  said  that the actu a l w ords 
used by  th e  prisoner w as n o t “  a t th e  tim e  o f  th e  occu rren ce  "  b u t “  at 
th e tim e I  struck th e deceased  ” . O n  o b je ct io n  be ing  taken  b y  th e 
d e fen ce  C ounsel to  th e ev id en ce  e lic ited  in  re -exam in ation  F ie ld  J . 
upheld  th e  ob jection . In  th e  course  o f  th e  argum ent, th e  d e fe n ce  C ounsel 
desired th at th e w hole  sta tem en t m ade by  th e  accu sed  to  th e P o lice  
shou ld  be led  in  ev id en ce . F ie ld  J . said—

“  I  ca n n ot p erm it it , th e  law  is  im perative  in  exclu d in g  w h a t com es  
from  an accused  person  in  cu s to d y  o f  the P o lice  if  it  in crim in ates 
h im  ” .

F or  th e  reasons g iven  above I  h o ld  th at th e  con fession  o f  th e  accu sed  
that he stole  th e c y c le  a t th e D ispen sary  sh ou ld  n o t h ave  b een  p roved  
against him .

T h e case  against the accused  th en  rests o n  th e  ev id en ce  o f—

(a) th e con stab le  w ho said th at on  a s ta tem en t m ade b y  th e accu sed  the 
day  after the loss o f  th e c y c le  h e d iscovered  th e parts P I  and 
P  2 at the h ouse  o f  B agin .

(i>) B a gin , th e carter, w h o  said th at th e a ccu sed  so ld  h im  fo r  B s . 25 a 
B a le igh  cy c le  the v ery  even in g  th e c y c le  w as lo s t and th a t P I  
and P  2  w ere parts o f  th at c y c le , and 

(c ) the ow ner o f  th e c y c le  w h o  iden tified  P  1 and P  2 as parts- o f  h is  
m issing  c y c le , w hich  h e va lu ed  a t R s . -100.

I n  assessing th is ev id en ce  B a gin  shou ld  o f  course , be  regarded  as an 
a ccom p lice , as h is ev id en ce  m akes it q u ite  c lear  th at he kn ew  th e  c y c le  
w as stolen  p roperty . A s  against th is ev id en ce  th ere is on ly  th e ev id en ce  
o f  th e accused  w h o  d en ied  th e  th e ft  o f  th e  B a le ig h  c y c le  and sta ted  th at 
th e  on ly  statem en t h e m a d e  to  th e  P o lice  th e day  a fter th e  loss o f  th e  
B a le igh  c y c le  w as about a sa le o f  a H ercu les  b icy c le  t o  B a gin  fou r  m on th s 
earlier on  a  receipt' w ritten  b y  a- V illag e  H ead m an .

1 (1877) 2  Bombay 61. 1 (1894) 9 Bombay 131.
* (1884) 10 Calcutta 1024.
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O n an  exam ination  o f  the ev iden ce I  h o ld  th at the adm issib le ev idence 
led  b y  the prosecution  has established beyon d  reasonable doubt the 
gtiilt o f  th e accused.

I  d ism iss the appeal.

Appeal dismissed.


