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URBAN COUNCIL, BERUWALA, Appellant, and  
FERNANDO, Respondent.

376—D. C. K alutarai 22,186

E lec tr ic  In s ta lla tio n — C o n n ection  o f  se r ie s  o f sm a ll bu lb s— A d d itio n a l in s ta lla ­
tio n —.B reach  o f  co n tra c t— R ig h t o f  U rban  C ou n cil to  d iscon n ec t 

• in s ta lla tio n .

T h e p la in tiff  en tered  in to  a contract w ith  th e  d efen dan t— th e  U rban  
C ou n cil o f  B e ru w a la — to su p p ly  e le c tr ic ity  to  p la in tiff’s  shop . O ne of 
th e  con d ition s o f  th e  con tract w a s as f o l lo w s :

S h o u ld  th e  consum er, a t a n y  t im e  a fter  th e  su p p ly  h a s b een  g iven , 
w ish  to  u se  lam ps, fa n s- or m o tors o f  greater  s iz e  or in sta ll ad d itional 
la m p s or  o th er  con su m in g  apparatus, e ith er  tem p orar ily  or p erm an en tly  
. . . . h e  m u st n o tify  th e  C ouncil in  w rit in g  . . . .  T h e  
p la in tiff  on  o n e  occasion  con n ected  a  se r ie s  se t  o f  sm a ll b u lb s to  on e of  
th e  p lu g s in  h is  in sta lla tio n  w ith o u t  n o tice  to  th e  C ouncil.

H e ld , th a t th e  act o f  th e  p la in tiff  co n stitu ted  a  breach  o f  th e  cond ition  
an d  th a t th e  C ou n cil w a s en titled  to d iscon n ect th e  p la in tiff’s in sta lla tion  
in  term s o f  con d ition  5 ( c ) .

PPEAL from  a judgm ent of the D istrict Judge of Kalutara.

H. V. P erera, K.C. (w ith  him  J ayasu riya ), for defendant, appellant.

C. Thiagalingarri. (w ith  him  E. B. W ickrem an ayake), for plaintiff, 
respondent.
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March 5 , 1943. J a y e t il e k e  J.—

The facts of th is case are discussed in the judgm ent of the learned  
D istrict Judge and it is on ly necessary shortly to state th e circum stances 
w hich gave rise to th is action.

The plaintiff is a sm all trader w ho carried on business at Beruw ala in  a 
shop called  “ The Excelsior Store ”. The defendant is the Urban Council 
of Beruwala.

On D ecem ber 13, 1937, th e plaintiff and the defendant entered into 
a contract, the term s of w hich  are em bodied in  D  1 and D  2, w hereby the  
defendant agreed to supply electricity  to th e plaintiff’s shop. On th is  
contract the plaintiff agreed to pay th e defendant on the unit rate system , 
that is to say, at the rate of 50 cents per u nit for all energy consumed.

On or about March 30, 1938, the petitioner w as placed, at h is request, 
on the dom estic tw o part tariff system  according to w hich  he had to pay  
a fixed charge based on  the lighting and fan  connected load and, in  addi­
tion, 6 cents per unit of en ergy  consum ed for all dom estic purposes.

On the n ight of M ay 20, 1940, .th e plaintiff connected a series set of 
sm all bulbs to one of th e plugs in  h is installation for tem porary illum ina­
tions. On the n ex t day the defendant requested th e plaintiff to notify  
in  w riting if he w ished  to install tem porary additional lam ps on his 
prem ises. There w as a charge for tem porary illum inations at 50 cents 
per unit.

The plaintiff refused to accede to the request and the defendant 
thereupon disconnected the plaintiff’s  installation.

The plaintiff has brought th is action for the recovery of Rs. 900 as 
dam ages alleging that the act of the defendant w as w rongful. Several 
issues w ere fram ed at th e trial th e m ajority of "which appear to m e to be 
irrelevant.

The learned D istrict Judge held  in  favour of the plaintiff and awarded  
him  Rs. 250 as damages and costs in  that class. H e w as of opinion, that the  
insertion of a p lug of a series set into a .sock et w as not an “ extension  of 
in sta lla tion ” w ithin  the m eaning of the heading of condition 5 in  D 2.

To m y m ind the result of the action depends on the m eaning and effect 
of condition 5 and not of th e  heading w hich  is not part of the condition.

For convenience of reference I h ave divided condition 5 into clauses 
referred to by letters of the alphabet, and it is in  these words :

“ E xtension  of Installation .”
(a) Should the consum er at any tim e after the supply has been  given  

w ish  to use lam ps, fans or motors of greater size, or install 
additional lam ps or other consum ing apparatus, eith er tem po­
rarily or perm anently, or in  any w ay extend  the w iring  on h is  
prem ises he m ust n otify  th e  Council in  w riting giv ing such  
notice, at least, tw o days before the contractor com m ences work.

<b) The Council w ill arrange to inspect^ w ork on com pletion, and, if 
satisfactory, w ill connect to original installation.
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(c) Failure on th e consumer’s part to give such notice, of connection  
of extension, or alteration by anyone other than the Council’s 
representative renders the w hole installation liable to disconnec­
tion from  the Council’s m ains w ithout further notice.

The conditions in  D 2 have been drafted m any years ago and have been  
embodied in  th e contracts entered into by the defendant up to date.

There is im plicit in  clause (a) that the work referred to therein m ust be  
done by a contractor. It m ay w ell be that the defendant considered it  
essential for the safety of consumers in  a remote town like Beruwala  
that no one but an approved contractor should m eddle w ith  an installation.

It w as suggested in  argument that the provision regarding notice in  
clause (o) m ust be restricted to an extension of wiring, otherw ise it would  
not be perm issible for anyone but a contractor to replace a bulb and 
that w ould result in  great inconvenience and hardship.

A lthough it  is alw ays right to give fu ll w eight to arguments based on. 
considerations of th is kind, it  is not perm issible for the mind to be so 
aifected b y  the inconvenience and hardship that w ould follow  as to lead  
to  a forced construction of words w hich have a clear m eaning in the  
ordinary use of language.

I am unable to construe clause (a) .in such a w ay as to avoid that 
inconvenience en d  hardship w ithout doing to the language of that clause 
a violence w hich  is not justified. To hold that th e provision regarding 
notice m ust be restricted to an extension of th e w iring w ould be to w ater 
down the provisions of that clause which, in  words as plain and as strong 
as the draftsm an could use, place an absolute obligation on the consumer 
to g ive notice in  all the cases referred to therein.

Of course, it  w ould  be open to the defendant to w aive notice in  such  
a case if it  chooses to do so, but w e are not concerned w ith  that. A ll w e  
can do is to construe that clause.

The plaintiff admits that he connected a series set of- sm all bulbs to- 
one of th e plugs in  h is installation. That act w ould fa ll w ithin  th e  
words “ install additional lam ps o r  other consuming apparatus. ”

According to the Oxford Dictionary the word “ install ” w hen used 
> w ith  reference to. a heating or lighting apparatus m eans “ to place in  

position for service or u s e ”. The plaintiff hot only installed the series 
set but actually used it on M ay 20, 1943.

The consequence of installing additional lam ps or other consum ing  
apparatus w ithout notice to  the defendant w ould be to render the w hole  
installation liab le to disconnection under clause (c). A s a pure m atter 
of construction I can see no escape from  that conclusion in exam ining  
condition 5.

It w as also suggested that on a strict interpretation of clause (b) a 
consum er w ould  have to m ake an application every tim e he w ishes to 
use a plug. That clause has, no doubt, not been happily worded, but I  
do hot th ink  that th e language-used w ould lead to such an absurd result.

It- seem s to m e that the object of inserting that clause w as to g ive the  
defendant the opportunity of exam ining all appliances and work done 
before the connection is made. Once the connection is m ade there would  
be no necessity to m ake any further application in  respect of such  
appliances or work.
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It is  obviously regrettable that the relations betw een  th e defendant 
and the consum er should b e regulated b y  a condition drafted in  language  
so unhappily chosen, and it  is to  be hoped that any am endm ents w ill 
g ive sim pler expression to th e intentions of th e  defendant.

For these reasons I w ould  set aside the judgm ent appealed from  and 
dism iss the plaintiff’s  action w ith  costs in  both Courts.

M o s e l e y  A.C.J.— I  a g r e e .
A ppea l allow ed.


