
Cheiliah v. Cooper. 

1937 Present: Abrahams C.J. 

C H E L L I A H v. COOPER. 

644—M. C. Colombo, 39,345. 

Motor car—Charge of loitering on a highway—Burden of proof—Ordinance 
No. 20 of IS.''?, Schedule 4, r. 31. 
Where the driver of a motor car was charged under regulation 31 in 

schedule 4 of the Motor Car Ordinance, which is as follows : — 
No driver of a motor cab, while hired shall, unless requested by the 

hirer, stop his cab for a longer time than is reasonably necessary, and, 
if he is not engaged for hire, he shall not stop his cab except on a public 
stand. He shall not loiter by driving his cab in a highway when not 
engaged for hire. 

*Held, that the burden -was upon the accused of proving that he was 
engaged for hire. 

The Mudaliyar, Pitigal Korale North v. Kiri Banda (12 N. L. R. 304) 
followed. 

J ^ P P E A L from a convict ion by the Municipal Magistrate of Colombo. 

L. A. Rajapakse (wi th h i m Colvin R. de Silva), for accused, appellant. 

M. F. S. Pulle, C.C., for complainant , respondent. 
Cur. adv. vult. 
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N o v e m b e r 16, 1937. ABRAHAMS C.J.— 
The appel lant w a s convicted of the charge of h a l t i n g a h ir ing car 

at a place other than a publ ic s tand w h e n not engaged for h ire in b r e a c h . 
of regulat ion 31 in Schedu le 4 of t h e Motor Car Ordinance, No . 20 of 
1927. That regulat ion reads as fo l lows : — 

" N o driver of a motor cab, w h i l e h ired shall , un less reques ted 
by the hirer, stop h i s cab for a longer t i m e t h a n is reasonably necessary , 
and, if h e is not engaged for hire , h e shal l no t stop h i s cab e x c e p t on a 
public stand. H e shal l not lo i ter b y dr iv ing h i s cab in a h i g h w a y 
w h e n not engaged for hire." 
The ev idence against t h e appel lant w a s that of t h e Sub-Inspector 

of the special traffic pol ice. H e testified that at 9.30 A.M. h e s a w t h e 
hir ing car of w h i c h the appel lant w a s the driver ha l ted in L e y d e n Bas t ian 
road. There w a s no h ir ing car s tand at that spot and t h e appel lant 
had no entry in h i s e n g a g e m e n t book to s h o w that h i s car had b e e n 
hired. N o w so far as I understand, h ir ing car drivers are under no duty 
to keep e n g a g e m e n t books. T h e P o l i c e Officer accosted the appel lant 
w h o said that h e had c o m e to the spot because h e w a s booked for hire . 
Af terwards ( the w i t n e s s d id not say h o w long af terwards) some passengers 
from a ship c a m e w i t h a Mr. D e p and w e n t into a shop, and t h e n t h e y 
c a m e u p to the car and after a n a r g u m e n t last ing, the. w i t n e s s said, 
for about t e n minutes , t h e y got into t h e car and drove a w a y . D e p 
told the w i t n e s s that h e had booked the car for hire. D e p g a v e ev idence 
and said that h e ran a Tourist A g e n c y and had a specia l c l i en te l e of 
passengers w h o passed through Colombo. H e said«/that on t h e d a y 
in quest ion h e rece ived a le t ter from a Major A b b o t s a y i n g that h e w a s 
pass ing through Colombo ( the product ion of th i s l e t ter w a s objected to 
and w a s not a d m i t t e d ) . D e p said that on rece iv ing th i s le t ter h e w e n t 
o n board the " O t r a n t o " that m o r n i n g and c a m e ashore w i t h Major 
Abbot and h is party of s even . W h i l e t h e passengers w e r e at the m o n e y 
changers changing their m o n e y , D e p w e n t to the Victor ia arcade w h i c h 
is c lose by the J e t t y and told a certa in Wijeratne w h o w a s a motor car 
proprietor to ge t h i m three cars and to k e e p t h e cars near S i ed l e s as t h e y 
w e r e go ing to that shop. D e p t h e n w e n t to the Je t ty , re jo ined the 
passengers and w e n t w i t h t h e m to S iedles . M e a n w h i l e t h e appel lant 
had arrived w i t h h i s car. S o m e of the passengers w e n t to the Kodak 
Company and D e p remained ta lk ing w i t h t h e others . H e endeavoured 
t o exp la in to the Sub-Inspector of Po l i ce that t h e cars w e r e hired. This 
ev idence w a s corroborated b y Wijeratne w h o said that h e had a Tourist 
A g e n c y Office at the Victoria arcade and that h e o w n e d e ight cars. 
A l i t t le after 9 A.M. on the day in quest ion D e p booked t w o cars to go 
to K a n d y and one for t o w n running , and D e p asked h i m to k e e p the cars 
n e a r Siedle 's shop and h e did so. 

The l earned Magistrate said that h e did not be l i eve the s tory of D e p 
and Wijeratne that the cars w e r e booked after t h e passengers c a m e to the 

J e t t y and that t h e y w a n t e d the cars k e p t at the spot. H e said that 
if the cars had b e e n booked and the passengers w e r e in the J e t t y chang ing 
their m o n e y h e could not unders tand w h y t h e car w a s kept in L e y d e n 

B a s t i a n road a spot riot in fu l l v i e w of the Pol ice , and that the correct 
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th ing for the appel lant to h a v e done, if the car had been booked, w a s 
to have gone to the Jet ty and to h a v e picked up the passengers. H e 
he ld that the truth of the matter w a s that the car w a s not booked at the 
t i m e but that Dep, w h o h e said w a s a sort of commiss ion agent for hiring 
cars, had expected to get some bookings and so had these cars kept 
at this rather out of the w a y spot t i l l h e discovered h o w m a n y bookings 
h e had. The conversat ion the passengers had at the spot also indicated 
that there w a s some argument and that everyth ing had not been fixed 
and agreed on after the t i m e that the appel lant had been charged. 

It w a s objected that the Magistrate had w r o n g l y placed upon the 
appel lant the burden of proving that h e w a s hired. I am b y no m e a n s 
satisfied that h e did place the burden of proof upon the appellant, but if 
h e did so, I think that the word ing of the regulat ion w h i c h the appel lant 
w a s charged w i t h infr inging / warranted the placing of the onus on the 
appel lant . I do not think that it is necessary to discuss any principle 
of l aw w h i c h warrants the placing of the onus upon the appel lant because 
I think that I am bound by the Ful l B e n c h decision in the case of The 
Mudaliyar, Pitigal Korale North v. Kiri Banda,1 w h i c h I find indist in­
guishable from this case. Learned Counsel for the appel lant has cited 
the m o r e recent ly decided case of Nair v. Saundias' w h e r e a B e n c h of 
three Judges , of w h o m I w a s one, decided that the onus of proving 
that an offence had been commit ted against section 80 (3) (b) w a s upon 
the prosecution, but w h e n one e x a m i n e s the reasons for that decis ion 
it is obvious that it is not in conflict w i t h the other case cited. 

The second ground of appeal is that in any event the appellant had 
satisfactori ly s h o w n that h e w a s engaged for hire. This is not an easy 
case to decide, in m y opinion, and I fee l that the learned Magistrate 
has g iven undue importance to the ten m i n u t e s argument to w h i c h the 
Pol ice Officer testified. There is nothing to indicate b e t w e e n w h o m 
the argument w a s taking place and w h a t w a s the subject of it. There 
w a s no reason to as sume that the argument had anyth ing to do w i t h the 
hir ing of a car. It is by no m e a n s imposs ib le that w h a t e v e r the tourists 
had intended to do during their s tay in Colombo it wou ld be necessary 
for t h e m to have cars, that they agreed to do this, and that D e p had 
gone ahead, as h e says , to h a v e the cars ready at a spot to w h i c h some 
of t h e m said they w a n t e d to go. It is no less poss ible that the plans 
w e r e m a d e and that one -of the passengers had suddenly remembered 
that there w a s some place that h e w a n t e d to see, or some person he 
w a n t e d to visit , and w a s finding it difficult to fit th i s in w i t h the plans 
already made , w h a t e v e r these m i g h t h a v e been. I think that the learned 
Magistrate has pushed this quest ion of the argument too far. If D e p 
did go aboard to m e e t Major Abbot and c a m e ashore w i t h the passengers , 
w h y is it to be supposed that no plan had been m a d e for an excursion 
outs ide Colombo, or a tour round Colombo, and that D e p w a s not g iven 
permiss ion to engage cars for t he m ? That s e e m s to me to be more l ike ly 
.than that the passengers w o u l d h a v e gone ashore wi thout any plan 
at all and that D e p had rushed a w a y w h e n t h e y reached the Je t ty to 
procure cars in the hope of be ing able to persuade them to hire the cars, 
nor can I see any reason w h y the appellant's car should not have b e e n 
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Conviction quashed. 

to ld to w a i t in L e y d e n Bas t ian road instead of c o m i n g to t h e J e t t y . 
T h e J e t t y is no great d i s tance a w a y , and if a car dr ives up to the J e t t y 
it is not a l lowed to wa i t there . T h e quest ion is w h e t h e r t h e appel lant 
h a d offered an exp lanat ion w h i c h the l earned Magis trate w a s justif ied 
i n reject ing. A n accused person in a case w h e r e the onus is p laced 
upon h i m is not obl iged to do a n y t h i n g m o r e than to raise a reasonable 
doubt in the mi nd of the Court. I think there w a s a reasonable doubt 
in this case, and I quash the convic t ion and acquit the appel lant . 


