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1949 Present : Wijsyewardene €.J. and Pulle J.

RATNAVIRA, Appellant, and SUPERINTERNDENT OF
POLICE (C.T. D) et al., Respondents

8.0, 251--D. C. Colowmbo, 16,840

Action against public officer—Filed before expiration of one month after notice
of action—No evidence that defendan? acted mala fide—Faslure of due
notice of action-—Falal irregularity—Civil Procedure Code, Section 461.

Defendants were public officers ugainst whom plaintiff filed action
before the expiration of vne month after delivery of notice of institution
of action. They were sued in respect of an act which was not shown to
have heen done mala fide.

Held, that a public officer is entitled to notice of action in terrs of
=ection 461 of the Civil Procedure Code if he is sued in respect of an
act which he did bona fide, purperting o aet in his official capacity,
even though it is found that he had no reasonable canse for the belief
en which he actod.

Obiter, per WLEYEWARDENE C.J.-—" I wish to place on record my
opinion that Appu Singho v. Don Aron (1906} 8 N. L. R. 138 and Abaran
Appu v. Banda (1913) 16 N. L. R. 49 have taken too restricted a view
of the seopo of section 461 when they laid down that the section did not
apply to o public officer acting mala fide.”

APPEAL from a judginent of the District Court, Colon:bo.
H. W. Jayewardene, with Q. L. L. de Silva, for the plaintitt appellant.

N. K. Choksy,K.C., with M. M. Kumarakulasingham for the defendants
respondents.

Cur. ede, 2ult.
October 31 1949, Wugpvewarpesg (). —

The first defendant in this case is a Superintendent of Police and the
second defendant, a Sub-Inspector. The plaintiff sucd the defendants
for the recovery of Rs. 10,000 as damages sustained by him hy reason
of certain acts alleged to have been committed by the sccond defendant
acting on the directions of the first defendant. 'T'he plaintiff pleaded
that the defendants purported to act in their offivial capacity and that
their acts were wrongful, unlawful and malicious:

In his evidence the plaintifl stated that he was residing in Colpebty
and having his place of business in the Fort. He was ““ on friendly
terms with American Offivers ”. About November 1945, he came to
know one Captain Harry Long of the Armerican Transport Corps, Rat-
malana, who deseribed himgelf as the Secretary of the Officers” Mess
there. The **Club ™ had been closed about January 1945, and the
" equipment and property belenging to the Club” were sold to the
public. He himself bought some articles of furniture from time to time
and also a refrigerator which was *“ one of the Iast items * to be purchased
by him. The refrigerator was a large one, its capacity being about
22 cubic feet. The plaintiff’s own expert witness stated in Court that
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in December 1943, * people who saw a need for it”’ would have paid
Rs. 9,000 for it, and that it would have fetched about Rs. 6,000 in 1947,
in spite of the damagoe alleged to have heen done to it by the Police.
Captain Long was, however, willing to sell this refrigerator to the plain-
tiff for Rs. 509 in Decemmber 1943, but desired that the payment should
be made in cash. That payment was made at the plaintiff’s place of
business on December 14, 19435, and Captain Long, thereupon, typed
**a receipt ' P 3 on the plaintiff’s typewriter and gave it to him. The
refrigerator was delivered to the plaintiff a few days afterwards.  Almost
immediately after this transaction, Captain Long left the Tsland. The
receipt P 3 reads as follows :—

A, T. €. Katinalana,
14th December 1945,

This is to certify that } have sold vae fee Box to Mr. Rardha Rataa-
vira (plaintiff} of Pendenniz Avenue, (olpetty.

(Spd.j Harey 5. Long,
Ameriean fransport Corps,
Ratmalana.

It wili be noted that she receipt does not stato what Captain Lony
received as purchase money for the sale of this large refrigerator referred
t0 as an Ice Box in the racoipt, and that it does not show that Captain
Long was sclling the property as the Secretury of the Officers’ Mess.
On the face of it, P3 appears to have been prepared at Ratmalana, though
the plaintiff's own evidence is that it was typed in his own office in the
Fort. This i uot without some significance, in view of the ovidence of
the plaintiff that he would have got o proper receipt from Captain Long
but for the fact that the latter came o his office when he was busy and
passed on the receipt to him, typed on his own typewriter, and left his
office a few minutes afterwards.

It is convenient at this point to refer to the evidence of Mr. J. 0. Ebert,
a witness called for the defence. Mr. Ebert i3 an Assistant Shipping
Master, H. M. Customs. He stated that “ sometime carly in Janunary
1946 7 he overheard ' a certain conversetion ' when he was at Cargills,
and he, thereupon, tried ** to discover”” whether the transfer of a refri-
gerator by an American Unit Station at Ratmalana had been reported
to the Collector of Customs as required by section 23 of the Customs
Ordinance which together with section 22 became applicable to articles,
imported for the use of any Mess of the Allied Forees, by the operation
of certain Defence Regulations,  Finding that there was no such report
he ‘* bronght the matter ” to the notice of the Criminal fnvestigation
Department..

To continiie the evidence given by the plaintiff, the second defendant
telophoned to plaintiff at his office on January 15, 1946, and snid that he
had information that the plaintiff had “* a stolen refrizerator supposed
to be Army property ”. The second defendant added that he had
orders from hissuperiors to seive the refrigerator and, therefore, required
the plaintiff t0 come to the Police Station. The pleintiff went there.
showed the receipt P3 to the second defendant anid requested the second
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defendant “to get in touch with the Americans at Ratmalana and
inquire whether they have lost a refrigerator . Of course, at this time
Captain Long who had described himself as the Sceretary of the Officers’
Mess was not in Ceylon. The second defendant * threatened to post
guards around his (plaintiffi’s) house 7, if he did not allow the Police
w0 remove the refrigerator.  The plaintiff then consented to the Police
removing the refrigerator to the Police Station and it was removed on
Janpary 16, 1t was returned ultimately to the plaintiff by the Police
two months afterwards.  On January 16, the plajutift ** got in touch ™
with a Captain Gray at Ratmalana who referred him to Colonel Seward,
and the lutter cxamined the refrigerator at the Police Station the same
day at the request of the plaintiff,

Cotonel Seward was Commanding Officer of the American Forces in
Cevlon only from December 15, 1945, and that would be after the frans-
action hetween Captain Tong and the plaintiff. Colonel Seward was
examined de bene esse on April 11, 1946, for the plaintiff and he said in
cxamination-in-chief, T examined (the rvofrigerator) to determine
whether or not it was United States Army property and I discovered
it was not United States Aemy property.  Nor do we have any records
showing that it was United Statss Army property . . . . After
inspeetion T was satisfied that it was not United States Army property.
Talso chocked our records to find if we had any record of this rofrigerator.
We had norecord . In cross.examination he said, ““ T am not producing
any kind of written vecord insupport of what Thad told you. T personally
did not examine the record. T asked my supply officer to check the
regords.  He made a report 40 me. That was a verbal report. The
name of that Supply Officer is Captain George Gray.  He has left Ceylon.
He Ioft on March 31, 104577,

In this connection T would ref
Neward to the Customs authoritic

1o the fetter P2 written by Colonel
a1 Fobruary 12, 1946, 1t reads :—
* Tureply to your No. P.15/383, [ must say that the reeords remain-
ing under my custody do not provide any of the information you
desire, but your questions will be answered to the best of my ability.”

“ Captain Long waga member of the 1310th Air Base Unit, which is
no longer in existence, having been inactivated about December 15,
1045, That Unit wag never a part of my command, but operated
under the Army Air Force Headquarters, Calcutta. The records
of the Unit may have been sent to that Headguarters or the U, 8.
Army Central Reeords Depot, Caleutta, when the unit was inactivated.”’

“1 was told by a former member of the American Officers’ Mess,
Ratmalana, that the refrigerator now in Mr. S. Ratnawecra’s posses-
sion, was formerly the property of that Mess. I am completely unable
to inform you whether it was imported by U. 5. Forces, or through
civilian channcls. That information should be included among the
records of the 131ith Air Base Unit. Nor am T able to inform you
of the possible date of impcrtation or whether duty was paid on it.
That type of refrigerator s unlike any other I have seen issued in
Ceylon, for U, 8. Army usc, s0 it is possible it was purchased from a
civilian agency or individual.”’
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“May I suggest you address an inquiry to the Headquarters U. &,
Army Air Forces, Caicutta, describing the refrigerator as former
property of the 1310 Air Base Unit Officers’ Mess, and requesting
they furnish the information you desire ¢

1t will thus be seen that most of the evidence given by Colonel Seward
i8 hearsay. It is, to say the least, unfortunate that the plaintiff did not
arrange to get Captain Gray to give cvidence de bene esse before he left
Ceylon. )

The plaintiff gave notice of activn under scetion 461 of the Civil Pro-
cedure Code to the defendants by letters sent hy registered post. Thoso
letters were posted at the Colombo Courts Post Officc on February 21,
1945. Being registered letters, they could not have reached the defen-
dants that day and the defendants pleaded in their answer that they
received the letters only on February 22, 1045. The plaint in this ease
was filed on March 21, 1946.

In view of the question of law that has to be decided in this case it is
important to note that the plaintiff did not allege in his evidence that the
defendants were actuated by feelings of personal malice towards him
or question the good faith of the defendants in respect. of the acts done
by them.

There was no evidence led by the plaimtitl to show that the first defen-
dent ** caused or authorised 7 the second defendant to enter the plaintiff’s
residence or seize and remove the refrigerator. The District Judge's
order dismissing the plaintiff’s action against him must, therefore, stand.

As regards the second defendant, the THstriet Judge found that he
‘“ purporting to act as a Police Ofticer maliciously, wrongfully, and
unlawfully entered the plaintiff’s residence and seized and removed the
refrigerator without the plaintifi’s consent ”. He added, however,
@ note to show that he used the word ** maliciously  to indicate that the
socond defendant '* had no lawful and reasonable or probable cause **
for acting as he did. He dismissed the plaintifi’s action against the
seeond defendant, as it was filed before the expiration of one month after
the delivery of notice to the second delendant.

I experience some diffieuity in accepting the finding of the learned
Judge that the second defendant had ** no reasonable and probable cause ™
for dealing with the property as stolen property. Having regard to the
information given by the Customs authorities, the gross inadequacy of
the price paid by the plaintiff, the fact of Captain Long insisting on
payment in cash, the unsatisfactory nature of P3, the departare of Cap-
tain Long immediately after the sale,~—could it be said that these facts
did not entitle the second defendant to regard the refrigerator as pro-
perty in respect of which there had been committed the offence of criminal
breach of trust ? It should he remembered that the second defendant.
was acting as a Police Officer and not as a Judge trying an accused person
charged with & criminal offence. It is, however, nnnecessary for me to go
further into this question and examine the evidence in detail, as the
question of law could be decided «m the assnmption that the findings
of the District Judre are correct.
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1t was argued in uppeal that the defendants were not entitled to any
notice under section 461 of the Civil Procedure Code and the appellant’s
Counsel relied on Perera v. Hansard }, Appn Singho v. Don Aron2, Abaran
Appu v, Banda ® and Cook v. Leonar et al. 4.

In considering cases decided under the Public Authorities Protection
Act, 1893, and under our Police Ordinance it is necessary to bear in mind
the difference in the language used in those statutory provisions and the
language of scetion 461 of the Civil Procedure Code which corresponds
te section 424 of the repealed Indian Code and section 80 of the Indian
Code, 1908, Section 461 of our Code refers to actions against a publie
officer ' in respect of an act purporting to be done by him in his offieial
capacity © while seetion 83 of the Police Ordinance refers to * actions

. . brought for anything done or intended to be done under
the provisions of this Ordinance ” and section 2 of the Fnglish Act refers
to actions for any act * done in pursuance or execution, or intended
execution of any Act of Parliament . . "

The authorities cited by appellant’s Counsel do not really help the
appellant. Perera v. Hansard {supra} was an action for trespass against
a Police Officer and the Court had to consider whether he was entitled to
notico under the Polico Ordinance. The legal position with regard to the
need for notice was laid down by Burnside C.J. as follows :—

“ Under the old class of cases which are referred to by Mr. Justice
Willes in his judgment in the case of Chamberlain v. King, 40 L. J.
C. P. 276, it was considercd that to be entitled to notice the defendant
must not only have acted with bong fides but he must have had reason-
able causc for the belief on which he acted . . . . but since the
cases of Herman v. Seneschal, 32 L. J. C. P. 43 . . . . it is
sufficient if the defendant acted with bona fides honestly believing
in the existeuce of those facts which if they had existed would have
afforded a justification under the Ordinance. *

The Supreme Court found that there was very strong proof of mala
fides on the part of the defendant and, therefore, held that the defendant
was not entitled to notice of the action under the Police Ordinance.

Appu Singho v. Aron Appu (supra) was an action for damages against
a Vidane Aratchi for unlawful seizure of timber. The Court found
that the Vidane Aratchi “ acted in bad faitk and had no honest belief that
the timber in question hadbeencut . . . . onCrown land . Wood
Renton J. stated,

" Bo far as I am aware, the term ‘ purporting ' has not been judicially
defined, at least for the purposes of such a case as this, either in the
English Courts or in any of the Courts of the Colony. But it seems
to me that in the connection in which I have now to deal with it the
word ‘ purporting ’ is equivalent to ‘ in pursuance of * and it has been
held in England in a great variety of cases . . . . that the
defendant in such an action as the present is only acting in pursuance
of his statutory powers, if he honestly intended to put the law in foree
and believed that the plaintiff had committed the offence with which
he was charged, although there was no reasonable ground for such
belief ™.

Y (18386) 8 Supreme (‘ourt Cirenlar I, 3(1913) 16 N. L. R. 49.
{1996y 9 N. L. R. 135%. 4 (1827) 10& English Reporis 481,



222 WIIEYEWARDENE CJ,—Ratnapire v, Supdt. of Police (C. 1. D.)

Abaran Appu v. Banda (supra) was an action against a Vidane Aratchi for
damages sustained by the plaintiff 2s a result of some criminal proceed-
ings instituted against him by the Aratchi. The Court found that
. the defendant acted maliciously throughout those proceedings and, in
fact, that the whole case against the plaimtiT was a fabrication to the
knowledge of the defendant. The Supreme Court followed the decision
in Appu Singko v. Don Aron (supra) and held that no notice was
necessary under scction 461 of the Civil Procedure Code,

Cook v. Leonard el al. (supra) wus a ease ingtituted in 1827. The
Court had to decid: whether notice should have been served on the
defendants in view of section 111 of 6 George iv which required such
notice “ in any action commenced against any person for nnything done”
in execution of or under the authority of that Act”. The Court held
that notice need not have been given as the defendants had no reasonable
grounds for thinking that the Act of Parliament gave to them or to those
under whose authority they acted any power to do the acts complained
of . It must, however, be observed that this case belongs to the period
of the “ oid class of cases ™ referred to by Mr. Justice Willes in Chamber-
lain v. King ! and mentioned in Perera v, Hansard (sujira).

After we resorved judgizent my brother Pulle hrought to my notice
7. Scammell wnd Nephew, Lid. v. ITurley e al.® which shows clearly the
manner in which the Engish Courta construe the Public Authoritics
Protection Act. In the coursc of his judgment Scrutton L.f. seid at
page 427 +—

“To require the application of the Public Authorities Protection
Act, the acts must be acts not authorised by any statute or legal
justification but acts intended to be done in pursuance or exccution
of some statute or lezal power. [t would apoear, therefore, if illegal
acts are really done from some motive other than an honest desive to
execute the statutery or other legal duty and an honesi helief that they
are justified by statutory or other legal aunthority . . ... the
Act is no defence . . . . for the acts complained of arc not
done in intended execution of 2 statute, but ouly in pretended execition
thereof . . . . Adefanitinexceuting the statuie from nop
motive or intention, but fron
not lose the 1

sitive
aple forgetfulness or ignoranee, would
cotection of thie statute .

Aa stated earlicr by me. thore wus not the slightest suggestion iu this
case that the defendants noted @i fide. Uf course in matters of this
nature the burden of prov 1 the party denying that the
public officer concerved had o vixht to notice of the institution of the
action. (Vide G. Scammell ard Nephew, Ltd. v. Hurley et al. {supra}.)
The authoritics cited by the appellant’s Counsel do not support hLis
argument that in the circumstances of this case the defendants havo
lost their rights to a notice under section 461 of the Civil Procedure Cade
as they acted banag fide even thongh on the Distriet Judpes finding.
they had no reasonable cause for the belief on which they acted.

I wish to place on record my opinion that Appu Singho v, Do Aron
(supra) and Adbaran dppu v. Banda (supre) have taken too restricted

ke fides

Tl LT 0P 278. 2 (1920) 1 King's Beock Division 419,
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o view of the scope of section 461 when they laid down that the section
did not apply te a Public Officer acting mala fide. The question of the
scope of section S0 of the Indian Code 1908 was considered by the Fall
Bench of the Madras High Court in Kotileddi v. Subtiah et ¢l.! and
it was held there that a public officer was entitled to notice of the action
under that scetion cven though ho had acted malu fide in the discharge
of his duties. In the course of hisjudgment Wallis C.J. said,

‘“ It is significant that the words ' purporting to be done ' arc wider
than * done or intended to be done under the provisions of this Aet’
in section 264 of the Public Health Act, which appear to be the most
comprehensive words used in any of the corresponding  statutory
provisions in Tngland, secing that they also include ‘acts intended
to seemt to be done in his official capacity *; and it is quite probable
that they were chosen on that very ground and for the purpose of
making the English decisions inapplicabic
According to Sadasiva Ayyar J. i —

“ The verb ‘purpmt > is defined in the Concisc Oxford Dictionary
as ‘ convey ', ‘ state’ profcs-; , * being intended to scem
I think that the upressnon “any act purporting to be done by such
public officer in his official capacity” . . . .means ‘any act of a
public officer which is intended by bim to carry forth or convey to the
minds of alt persons who become aware of that act the impression
that he did the act in his official capacity and not as an ordinary
private individual and which has tke Lf'fctt of conveying such an
impression by its se me,(, or appearanee’ . . . . an act done
by a Pablic Officor would purport ’ to be an act done in his official
capacity not only if it was properly and rightly done by him in such
capacity and within his powers bub also i it has such n reasonable
resernbiance (though a false or pretended resemblance) to s proper
and right act that ordinary persons could ressonably conelude from
the character of the act and from the nature of his officiai powers
and dutios that it was done in his offieial capacity. Dut i the act
done is so outrageous and extraordinary that no reasonable man
could detect in it any resemblance to any act which the powers of such
an Oificer could allow hin: to do on the facts as represented and declared
by snch Officer, his merc allegation that he did the act in his official
capacity would not suffiec . . . . T think the quosti the good
faith or the bad faith of the Public Officer cither as regards his beliel
in the logality or propriety of his aet or the limit of his powers or the
existence of facts justifying the oxistence of such powers is irrelevant
in the consideration of the question whether the Officer is cntitled to
notice under section 80",

Spencer J. said i—

“Y think that the word * purporting’ covers a pmfession by acat
or by words or by appearance of what is true as well as of what is not:
true "’

The latest decisions of all the High Courts arc in favour of the view
that notice is necessary even if the act is done male fide.
1(1818) Indian Law Reports, $1 Mudras 792.
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In Dakshinu Ranjan Ghosh v. Omar Chand Oswal ' Sanderson C.J.
said,—

“The decision of the learned Sub-ordinate Judge iwplies the
importation of words into the scction which cannot be found there.
He would read the section as if it were © in respect of any et purporting
to be done by such public officer bona fide in his official capacity .
In my judgment it is not legitimate to construe the section by importing
into the section words which do nos appear in the section .

In Abdul Rakim v. Abdul Rahim ® there occurs the following pussage in
the judgment of Daniels and Neave JJ, ;—

“The eontention urged on hehalf of the respondent in this Court
is that which was adopted by the Court below, namely, that section
80 has no application unlesy the act complained of was done in good
faith. On the language of this section the question seems to us to
admit of no doubt. The section does not require that the act should
have been dene in good faith. It merely requires that it should
purport to bs done by the Officer in his official capacity. Tf the act
was one siuch as is ordinarily done by the Officer in the course of his
official duties and he considered himself to be acting as a Public Officer
and desired other persons to consider that he was so acting, the nct
clearly purports to be done in his official capacity within the ordinary
meaning of tho term ‘purport’. The motives with which the act
was done do not enter into the question at all 7",

These cases were followed in Muhammad Sharij ». Nasir Al which
was an action for malicious prosecution.

For the reasons given by me earlier in the judgment T would dismiss
the appeal with costs.

PeiLe J.—T agree.
Apperl disnissed.
— _.__.7¢____.. ——
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1949  Present : Jayetileke S.P.J, (President), Canckeratne J, and
Gunasekara J.
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Court of Criminal Appeal—FEvidence—Deposition of absent witness—Admis-
sibility—-Discretion of trial Judge—Ctircumstances for reviewing it in
nppeal.

The discretion of the court, under section 33 of the Evidence Ordinance,
to admit in evidence the deposition of an absent witness on the ground
that the presenco of the witness cannot be obtained without unreasonable
delay and expense may be reviewed by the Court of Criminal Appeal
when a manifest injustice is disclosed.

V (1923) Indian Law Reports, 50 (laleutta §94.
3 (1924) AUl India Reporter, 46 Allahabad 851.
3 ({930) AU India Reporier, 53 Alahabad 742,




