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Omnibus-^ponviction of conductor for overloading omnibus—Charge against 
driver for aiding and abetting—Ingredients necessary for conviction— 
Motor Car Ordinance, No. 45, of 1938, ss. I l l  (2) and 151.
Where, after the conductor of an omnibus had been charged and 

dealt with tor overloading, the driver was charged with aiding and 
abetting the conductor in the commission of that otfence.

Held, that the driver, by his act of driving the omnibus, could not be 
said to have facilitated the commission of the offence and was, therefore, 
not guilty of abetment, in the absence of evidence of instigation or 
conspiracy.

Mere knowledge on the part of the driver that the omnibus was over­
crowded would not be sufficient to make him liable for abetting the 
offence.

CA S E  referred by  H ow ard  C .J . to a B en ch  o f  three Judges, tinder 
section  48 o f  the Courts O rdinance.

H . V. Perera, K .C . (w ith  h im  G. P. J. Kwrukulasuriya and .4 nan da 
Pereira), for  the accused , ap pellan t.— T he accused  has been  charged and 
■convicted under sections 111 (2) and 151 o f  the M otor  Car Ordinance
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N o. 45 o f  1938. S ection  111 (2 ) speaks o f  a state  o f  th in gs ov er  w hich  
th e con d u ctor  has fu ll con tro l and  for  w h ich  h e a lone is liab le . T h e 
con d u ctor 's  p osition  in  su b -section  (2) o f  section  111 m a y  be com pared  
w ith  the d riv er ’s p osition  in  su b -section  (1) o f  th a t section . I n  v iew , 
h ow ever, o f  th e decision  in Gough v . R ees 1 it  is  con ced ed  th at under 
certain  c ircu m stan ces th e driver m a y  b e  co n v ic te d  fo r  abetting  the 
con d u ctor  in  the com m ission  o f  th e o ffen ce  o f  overloading.

T h e accused , in  the presen t case , ca n n ot be  said to  have don e  anything 
in  the nature o f  ab etm en t, w ith in  th e  m ean in g  o f  th at term  in section  100 
o f  the P en al C ode . H is  m ere presen ce  o r  fa ilure to  in terfere w h en  the 
offence w as being  co m m itted  by  the con d u ctor  d oes n o t am ou n t to  
abetm ent. T h e  d ecisions in  A ttorney-G eneral v . JUmes S in g h o 2 and 
Tkangiah v. Batohi A p p u 3 are n ot in con sisten t w ith  th e  ru ling in  D e  
Silva v . Fort Police *. T h e  co n d u cto r ’ s o ffen ce  o f  overload in g  w as a lready  
com p le te  prior to  th e  driver ’ s a ct o f  driving.

T. S. Fernando, C .C ., for  th e C row n .— T h a t th e o ffen ce  described  in 
section  111 (2) o f  th e M otor  C ar O rdinance can  be ab etted  is' beyond 
dispute— A ttorney-G eneral v. James Singho (supra)' De Silva v . Fort 
Police  (su p ra ); Gough v. R ees (supra).

W h a t section  111 (2) penalises is n ot the ex isten ce  a t  a state  o f  things,, 
bu t the a ct o f  carrying passengers in excess o f  th e  m a x im u m  num ber 
sp ecified  under section  61. In  v iew  o f  the defin ition  o f  “  passen ger ”  
in  the in terpretation  section  176, the o ffen ce is c o m m itte d  by  the 
con d u ctor  w hen  th e n um ber o f  persons fou n d  carried  in  th e bu s is in 
excess  o f  su ch  m a xim u m  num ber. B u t  th e driver is the person  whose- 
a c t  m akes it  possib le  for the person s to be carried  in  the bus.

U nder section  112 it is n ot on ly  the co n d u cto r  w ho is em p ow ered  to 
p reven t persons entering the bu s w hen  it is fu ll; the driver has b een  given 
a sim ilar pow er. A  du ty  n ot to  drive w h en  there is an excess  o f  persons 
shou ld  be  im plied  in  v iew  o f  th is  p ow er con sidered  in co n ju n ct io n  w ith  
section  42 w hich  m akes it an offen ce for  any  person  to  use a m o to r  car 
in con traven tion  o f  an y  o f  the con d ition s in th e  licen ce .

£W u e y e w a r d e n e  J .— Can th e  driver b e  said  to  be  using th e bus by  
m erely  driving i t ? ]  Y es, in  v iew  o f  th e  decision  in  Gifford v . W hittaker  5.

[ K e u n e m a n  J .— T h e  charge in th is case  m akes n o re feren ce  to- 
section  42 a t all. I s  it op en  to  us to  con v ic t  th e a ccu sed  fo r  a con tra ven ­
tion  o f  section  4 2 ? ]

S ection  42 ju stifies the argum ent th at th ere is a d u ty  on  th e driver  
n ot to  drive in con traven tion  o f  th e con d ition s  o f  th e licen ce .

T h e  fo rm  o f  th e licen ce  is prov id ed  by  sections 31 and 34. F o rm  18: 
in  the S econ d  S ch ed u le  is the ap propria te  lice n ce  fo rm . I t  is con ten d ed  
th at it  is a con d ition  o f  th is bu s licen ce  th at n o  m ore than  th e m a xim u m  
n um ber o f  passengers shall b e  carried .

T h e  driver in tentiona lly  fa cilita tes  th e  com m ission  o f  th e offence- 
w hen  h e  drives th e bus kn ow ing it  to  be  overcrow d ed .

3 (.1940) 5 C. L. J. R. 214.
* {1944) 45 N. L. R . 551.

‘  (1942) 1 A . E. R. 604.

1 (1929) 142 L. T. '424.
* (1940) 41 41 N. L. R. 199.
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A bstention  from  action  w hen  action  is oalled for m ay  constitute an 
abetm en t— Provincial M otor Cab Co. v . Dunning l; Cook v. Stockwell *; 
D u Gros v. Lam boum e 3; Rubie v. Faulkner 4.

U nder section  150 (2) the driver w ould  be guilty o f the offence described 
in section  111 (2) if  the contraven tion  w as due to  any act. om ission, 
^default or n eg lect on  his part. T he offen ce o f carrying persons in excess 
co u ld  n ot be com p leted  w ithout the act o f  the driver.

I t  is subm itted th at D e Silva v. Fort Police (supra) was wrongly 
-decided and should be  review ed.

Cur. adv. vult.

M arch  20, 1945. K euneman  J .—

This case w as referred to  a B en ch  o f three Judges under Section  48 
o f  the Courts O rdinance.

T he accused  w as charged in that, being the driver o f  om nibus
N o. Z  3717, he did aid and abet the condu ctor o f  the om nibus in the
.com m ission  o f the offence o f “  bus over-loading ”  punishable under 
section  111 (2) o f the M otor Car O rdinance, N o. 45 o f 1938, in breach  of 
section  151 o f  the said O rdinance, and thereby com m itted  an offence 
punishable under section  158 thereof.

T h e  ev iden ce o f  A ssistant Superintendent o f P olice  D ep  w as that he 
halted the om nibus in question  at L ellupitiya . I t  was carrying 42
passengers w hen it w as licensed to carry 22. T h e accused  was the driver. 
T he om n ibus was overcrow ded, and som e passengers were hanging
o n  the sides. T he con d u ctor  was charged and dealt w ith.

T he M agistrate held that the om nibus carried an excess of passengers, 
and  th at the driver w as fu lly  aware o f the fa c t that the om nibus was 
overloaded . H e  further held that the driver had aided and abetted the 
■conductor in the offence o f  "  overloading ”  and found the driver guilty. 
T h e ap peal is from  that conv iction .

T he first po in t argued was that the offence set out in section  111 (2) 
•could n ot be abetted . T h is w as not pressed in view  of the decisions in 
Gough v. R ees  5 and Attorney-G eneral v. James Singho 6. W e  agree that 
the driver o f an om nibus can be charged with abetting an offence by  the 
co n d u cto r  under section  121 (2) o f the M otor Car Ordinance.

I t  w as further argued that the offence o f abetm ent was n ot m ade out 
in th is case. U nder section  151 o f the M otor Car O rdinance “  A ny  person 
w h o  attem p ts to  com m it, or abets the com m ission  o f, an offence shall be 
guilty  o f  th at o ffen ce ” . U nder the In terpretation  O rdinance, section  2, 
th e  w ord “  abet ’ ’ has the sam e m eaning as in the P enal Code section  100. 
In  th is case there is no ev iden ce o f instigation  o r  consp iracy , and the 
o n ly  part o f section  100 w hich  applies relates to  international aid, by  an 
■act or unlaw ful om ission . E xp lan ation  3 has a bearing : W hoever,
c ith e r  prior to  or at the tim e o f th e com m ission  o f an act, does anything 
in  order to  facilita te  th e com m ission  o f  that act, and thereby facilitates 
th e  com m ission  th ereof is said to  aid the doing  o f  that act

1 101 L. T. 231.
« 113 L. T. 426.
* L. R. (1907) 1 K . B. 40.

* (1940) 1 A . E. R. 286. 
5 142 L. T. 424.
•  41 N. L. R. 199.
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C row n C ou n se l’s argum ent w as as fo llo w s : —

S ection  111 (2) runs th u s “  W h e re  the n u m ber o f  passengers found 
a t any tim e in an  om n ib u s on  a h igh w ay exceeds th e m a x im u m  num ber 
specified  in the licen ce  fo r  th a t om n ib u s , o r  w here goods o th er than  the 
personal luggage o f  a passen ger are fou n d  in an om n ibus on a h ighw ay, 
the con d u ctor  o f  the om n ib u s sh all be  gu ilty  o f  an o ffen ce

Grow n C ou n sel em p h a sized  th e defin ition  o f  th e  w ord  "  passenger 
-contained in  section  176 as “  a  person  carried  in a hiring car I  m ay  
add th at th e term  “  hiring car "  in clu d es an om n ibus. C row n  C ounsel 
argu ed  th at th e  w ord  “  carried  ”  m ea n t m ov ed  or transported , and that 
in section  111 (2) on e essen tia l o f  the o ffen ce  w as th at the excess  o f  
passengers m u st b e  fo u n d  in  an om n ib u s in  m otion , and th at persons w ho 
m o u n t in to  a standing om n ib u s o r  w h o  are seated  in an om n ib u s w hich  
is  halted  are n o t to  b e  regarded  as passen gers. H e  therefore  argued that 
th e driver, by  driv ing  th e  om n ib u s w h ich  had an excess o f  passengers 
to  his kn ow led ge, w as facilita tin g  the com m ission  o f  the o ffen ce under 
section  111 (2).

I t  is true that th e w ord  “  carried  ”  m ay  m ean  “  transported " ,  but 
I  do n ot th ink  it  is th e on ly  or the n ecessary  m ean ing  for  th e purposes 
o f  the M otor  Car O rdinance. T h e  O rdinance uses th e  w ord  "  passengers ”  
as ap p licab le  to  persons w h o  are n ot n ecessarily  be ing  transported . F o r  
exam ple , "  p ly in g  for  hire ”  m eans standin g  o r  w aiting to b e  h ired  by  
passengers. B u t  m ore t o  th e p o in t is the w ord “  stopp in g  p la ce  ”  w hich  
m eans a p lace  set apart as a p la ce  at w hich  om n ib u ses  m a y  b e  halted  for 
the purpose o f  taking up o r  settin g  dow n  passengers. In  m y  opin ion  
the w ord  “  carried ”  m a y  in clude the m eaning  “  taken  up ” , and I  th ink 
th at a person  is a passen ger from  th e tim e h e is taken  up in to  th e h alted  
om n ib u s , throughout th e  jou rn ey  in cluding  all stop s, and until he is set 
d ow n  from  the om n ibu s. A n y  oth er m ean in g  w ou ld  be artificial and 
u nrea l.

In  th is v iew  m ov em en t to  tran sportation  is n ot a necessary  ingredient 
■of the offen ce set ou t in  section  111 (2), adn the driver o f  an om n ib u s is 
n o t b y  his a ct o f  driv ing  the om n ib u s com p letin g  th at o ffen ce, and so the 
■driver can n ot be  said  to  facilita te  th e  com m ission  o f  th e  o ffen ce by  h is 
.act o f  driv ing  the om n ibu s.

A t the sam e tim e  it  m u st, I  th in k , b e  co n ce d e d  th at in  its essence th e 
o ffe n ce  under section  111 (2) is a con tin u in g  o ffen ce , and if an excess o f  
"  passengers ”  is fou n d  at any p o in t in  th e  jou rn ey  th e  con d u ctor  is 

■guilty o f  an o ffen ce  under th at section . E v e n  so th e m ere kn ow led ge  on  
th e p art o f  th e driver th at the om n ib u s is ov ercrow d ed  can n ot, in  m y  
o p in io n , m ake h im  liable  for  abettin g  th e  offen ce , fo r  he has in  n o w ay  
fa cilita ted  th e com m ission  o f  th e o ffen ce.

C row n  C ounsel a lso referred  to  section  112 w h ich  grants both  to  the 
■driver and  to  th e  co n d u cto r  o f  a hiring car  (in clu d in g  therein  an om n ibus) 
th e p ow er  to  req u est an y  person  n o t to  en ter , w h en  th e h iring ca r  is already 

ca rry in g  the full n u m ber o f  passengers. N o  person  shall en ter th e  hiring 
car in d isobed ience  o f  th e  requ est, and if  an y on e  does en ter h e is guilty 
■of an o ffen ce under section  150 (1). C row n  C ou n sel argued  th a t th e 
fa ilu re  to  exercise  th a t p ow er  m a y  b e  regarded as' an  ab etm en t.
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T h e first difficu lty  in th is case is to  find  th e ev iden ce that th e driver 
fa iled  to  exercise  the pow er, b u t even  if  it is established that he did not 
exercise th e pow er i t  has to  be , rem em bered  th at w hile the pow er is  given  
to  th e  driver n o duty  is im posed  upon  h im  to  exercise that power,' and 
in  m a n y  cases it w ou ld  be unreasonable to  im pose  such  a d u ty  upon  the 
driver. F u rth er n o pow er is given  to  either th e driver or the con d u ctor  
to  requ est persons, w ho have entered either in d isobedience o f  the request 
n ot to  en ter or w hen  th e fu ll com p lem en t o f  passengers has already been  
taken in, to  leave th e om nibus, nor is any duty  im posed  on  th em  to  that 
effect. I  do n ot agree w ith  the argum ent o f  Crow n Counsel.

A s d istin ct from  abetm ent, it has been  suggested th at section  150 (2) 
(b) and proviso (i) m ay be resorted to . B u t  in this case it can not be  said 
th at it  has been  proved  th at “  the contravention  w as due to  any act, 
om ission , default or n eglect ”  on  th e part o f the driver. I t  was necessary 
for  the prosecution  to  show  a causal con n ection  betw een  th e  act, om ission, 
defau lt or n eg lect and the con traven tion , and this has not been  established 
in  the present case.

A t  one stage C row n C ounsel argued th at the driver w as guilty  o f  an 
offence under section  42 in th at he used th e om nibus in contravention  
o f  the cond ition s contain ed  in  the licen ce . I  do n ot th ink it is open  to 
us tq consider that section  in con n ection  w ith  the present case. H e re  
th e driver w as charged  w ith  an offen ce in w hich  his responsibility  for an 
offence com m itted  b y  the con d u ctor  w as in  question . T h e  offence under 
section  42 is an in depen den t offence .which has no connection  w ith  the 
offence o f  the con d u ctor, and it m ajt. raise m any defences w hich  h ave  
n ot been  considered  in the present case.

W e  have been  referred to  the cases of Thangaiah v . Batchi A ppu1 
and De Silva v. Fort Police2 w here view s sim ilar to those I  have ad opted  
w ere expressed.

T h e appeal is a llow ed ; the con v iction  is set aside and the accused is  
acqu itted .

W ueyewardene J .— I  agree.

B ose J .— I  agree.
Appeal allowed.

r


