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MARIKAR, A ppellant, and KAM ALLA, Respondent.
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P rom issory  no te— D ischarge b y  p a y m e n t— N egotia tion— R ig h t o f endorsee to  
sue.
W here a prom issory note is discharged b y  paym ent, it  cannot be  

subsequently endorsed b y  the payee so as to g iv e  the endorsee a right to 
sue the maker.

Ja ya w a rd en e  v . R a h b n a n  L eb b e  (21 N . L . R . 178.) fo llow ed . .

A PPEA L from  a judgm ent of the Com m issioner of Requests, 
Colombo.

N. Nadarajah, K .C . (w ith  him  H. W. T ham biah), for appellant.

N o appearance  for respondent.
Cur. adv. vu lt.

■November 10. 1942. W ijeyewardene J.—
• __ l

This appeal has to be decided on a question of law , as there has bemi 
n o appeal on questions of fact although th e plaintiff w'as granted the  
necessary leave to appeal on facts.

This is an action by the appellant as a holder in due course. The  
Com m issioner found that th e  n ote - w as m ade by the first defendant 
in  favour of h is sister, th e second defendant, to secure a sum  of Rs. 210 
prom ised by h im . as dow ry to th e /second defendant. The first defendant, 
later, invested  th e dovjry on a usufructuary m ortgage bond in March, 
1939, for the benefit o f the second defendant, arid thereby discharged h is 
liab ility . The note w as endorsed for value in  A ugust, 1940, to  the  
plaintiff, w ho took th e note w ithout any know ledge of th e investm ent 
in  March, 1939.



232 Urban Council, Beruw ala, and Fernando.

In  Jayaw ardene v .  Rahiman L ebbe1 it w as held by a Bench of three 
Judges that w hen a promissory note payable on demand w as paid by the 
m aker it could not be subsequently endorsed by the payee so as to give 
th e endorsee a- right to sue the maker on the note.

In M u ttu  Carupen C h etty  v- S am aratunga2 Jayawardene A.J. expressed  
his doubts as to the correctness of the earlier decisions and referred to 
the English case of Glasscock v . B a lls3 in  support of h is observations.

In  Tham boo v. P h illippu  P illa i' Garvin A.C.J. and Maartensz A.J. 
distinguished the facts of the case th ey  w ere considering from the facts 
in  Jayaw ardene v . Rahim an L ebbe (supra) and follow ed Glasscock v . Balls 
(supra). In V ellasam y v . M ohideen*  Dalton A.C.J. (w ith  whom  Koch A.J. 
agreed) review ed all the earlier decisions of this Court and the case 
o f Glasscock v. Balls (supra) and distinguished the last case from the 
case of Jayaw ardene v . Rahim an L ebbe (supra). I am able to draw the 
sam e distinction betw een  the present case and the English case. I am 
therefore bound by the decision of this Court in Jayaw ardene v. Rahiman  
L ebbe (supra). I dism iss the appeal.

A ppea l dism issed.


