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1937 Present: H e a r n e J. and Fernando A.J. 
D E S I L V A v. D E S I L V A . 

258—D. C. Galle, 33,787. 
Sale—Agreement to repurchase within a stated period—Action to redeem brought 

after time limit—Nature of transaction—Pactum de retrovendendo. 
Plaintiff made a conveyance of property to defendant for a con

sideration. It was provided in the deed that if the vendor were to 
repay the said consideration with interest then the vendee shall 
retransfer the premises on any day within one year from its date. 
Plaintiff instituted an action after the expiration of the year to redeem 
the premises on the footing that they were transferred to the defendant 
as security for the repayment of a debt. 

Held, that the transaction was a contract of sale with a right to 
repurchase, time being of the essence of the contract. 

Saminathan Chettg*v.-Vander Poorten (34 N. L. R. 287), Wijewardena 
v. Pieris ( 1 5 C. L. Rec. 7), and Fernando v. Perera ( 2 8 N. L. R. 183) 
referred to. 

T H E plaintiff inst i tuted this act ion to redeem premises w h i c h h a d 
been c o n v e y e d b y h i m to the defendant b y d e e d P 1. T h e d e e d 

w h i c h w a s a c o n v e y a n c e of the premises to de fendant prov ided t h a t 
" if the said vendor w e r e to repay the s u m of Rs . 300 w i t h interest thereon 
. . . . then the said v e n d e e shal l retransfer the ' sa id premises o n 
any day w i t h i n one year from the date of th i s deed ". T h e de fendant 
admit ted that the plaintiff had tendered t h e principal s u m w i t h interes t 
after the s t ipulated period and c la imed that on the expirat ion of t h e 
period h e b e c a m e t h e abso lute o w n e r of t h e property . T h e l e a r n e d 
Distr ict J u d g e he ld that the contract w a s a sale and d ismissed t h e 
plaintiff's action. 

H. V. Perera, K.C. ( w i t h h i m G. P. J. Kurukulasuriya), for t h e 
plaintiff, appel lant .—The quest ion to be dec ided is w h e t h e r t h e t r a n s 
action created by P 1 is a secur i ty for m o n e y advanced or a sale w i t h a 
contract for a repurchase. N o matter , w h a t n a m e or des ignat ion 
part ies g ive to a contract or a transact ion, t h e Court w i l l inquire into t h e 
substance of the transact ion and g ive effect to w h a t it finds i ts subs tance 
or true nature to be. (Wille on Mortgage, pp. 75 and 76; Zandberg v. 
Van Zyl \) 

T h e po l icy of the R o m a n - D u t c h l a w appears to b e against a l l o w i n g t h e 
mortgaged property to b e c o m e the property of the creditor if t h e 
mortgage debt is not paid off w i t h i n the specified t ime. R o m a n - D u t c h 
l a w recognizes s o m e t h i n g w h i c h bears a c lose resemblance to t h e 
principle of Engl i sh l aw embodied in the m a x i m " Once a m o r t g a g e 
a l w a y s a mortgage ". (Saminathan Chetty v. Vander Poorten \) 

Whether a transact ion is a sale or a m o r t g a g e should be dec ided on a 
considerat ion of the contents of the d o c u m e n t s t h e m s e l v e s and t h e 
surrounding c ircumstances l ead ing u p to and surrounding their execut ion . 
This is permit ted b y sect ion 83 of our Trusts Ordinance. (Balkishen 
Das v. W. F. Legge*; Narasingerji Jayanagerji v. Pannganti Partha-
sardhi Rayanam Garu'.) 

1 (1910) A. D. at 309. ' I. h. R. 22 All. 149. 
* 34 N. L. R. 287. ' I. L. R. 47 Mad. 729. 



1 7 0 de Silva v. de Silva 

In the present case the sequence of event s preceding this transaction 
combined w i t h the facts, , (a) that the property w a s in fact bought by 
t h e plaintiff from the defendant for a s u m of Rs. 650 and resold on the 
s a m e day to the defendant for a s u m of Rs. 300 w i t h a st ipulation to 
recovery wi th in one year if the plaintiff w e r e to repay the s u m of Rs. 300 
w i t h interest thereon at 18 per cent, per an nu m ; (b) that the beneficial 
interest w a s outstanding in the plaintiff, apart from a collateral agree
m e n t ; ( c ) . that the purchase price w a s inadequate c learly indicate that 
the intent ion of the parties w a s to treat the transaction as a security 
for m o n e y advanced and not a sale. 

Colvin R. de Silva (w i th h im M. T. de S. Amarasekera), for the 
defendant , respondent .—Prima facie the Court assumes that the • nature 
of a transaction is such as it purports to be and the onus is on the 
plaintiff to show that it is something different. The onus is a h e a v y 
one , particularly w h e r e the transaction is contained in a notarial 
document . 

It is conceded that the Roman-Dutch law regards w i t h jealousy the 
efforts of a mortgagee to gain possession of a mortgaged property, but 
it i s one th ing to look w i t h jea lousy on a mortgage transaction and it is 
another to look into a transaction w i t h jealousy to find out whe ther it is 
poss ible to interpret it as a mortgage. 

T h e case of Saminathan Chetty v. Vander Poorten (.supra) does not aid the 
appel lant inasmuch as it is readily dist inguishable. The same applies to 
the Indian cases cited. These are all cases w h e r e the contents of the 
d ocuments themse lve s indicate the possibi l i ty that the rea l transaction 
w a s someth ing different from w h a t it purports to b e as designated. 

It is in such c ircumstances that ev idence of extrinsic surrounding 
•circumstances is a l lowed. Such ev idence is a l lowed not under section 
U3 of the Trusts Ordinance, but under sect ion 92, proviso 6, of our 
Evidence Ordinance. 

In the present case the document itself raises no doubt or difficulty 
o f interpret ing language that w o u l d ent i t le the plaintiff to lead ev idence 
of surrounding circumstances . Transactions of this nature cannot be 
regarded as mortgages save in except ional circumstances. (Wijewardena 
v. Pieris1.) 

The plaintiff has fai led to prove that this is a mortgage. Where the 
transaction is a sale w i t h a contract to reconvey, t ime is of the essence 
of the contract (Jeremias Fernando v. Perera5.) 

H. V. Perera, K.C., in reply.—Each case must depend on its o w n 
circumstances . In Jeremias Fernando v. Perera there w a s a collateral 
agreement in pursuance of w h i c h the vendor w a s in possession. Here 
there w a s no such agreement . 

In Wijewardena v. Pieris (supra) there w e r e no c ircumstances to show that 
t h e beneficial interest in the land or any residue thereof w a s outstanding 
i n the plaintiff. Here the beneficial interest w a s admittedly in the 
plaintiff. 

1 15 Law Rec. 7. 
Cur. adv. vult. 
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S e p t e m b e r 20, 1937. H E A R N E J.— 

T h e plaintiff ins t i tuted an act ion to r e d e e m certa in premises w h i c h 
had been c o n v e y e d b y h i m to t h e defendant b y d e e d ( P 1 ) , a l l eg ing 
that the premises w e r e transferred to the defendant as securi ty for t h e 
r e p a y m e n t of a debt of Rs. 300 and interest at 18 per cent , per a n n u m . 
T h e plaintiff remained in possess ion after the e x e c u t i o n of P 1. 

Accord ing to P 1 the plaintiff for a considerat ion of Rs. 300 m a d e a 
formal c o n v e y a n c e of the premises t o the defendant " P r o v i d e d h o w e v e r 
that if the said vendor w e r e to repay t h e s u m of Rs . 300 w i t h in teres t 
thereon at the rate of 18 per cent, per a n n u m to b e computed from t h i s 
date, then the said v e n d e e shal l retransfer the sa id premises on any d a y 
w i t h i n one year f rom the date of th i s d e e d ". . 

T h e de fendant admit ted that t h e plaintiff had tendered t h e principal 
and interest to h i m but s tated that the tender w a s m a d e after the per iod 
s t ipulated in the deed had expired. T h e J u d g e found, as in fact t h e 
plaintiff admitted, that the t ender w a s m a d e after t h e s t ipulated period 
had e x p i r e d and h e re jec ted the plaintiff's e v i d e n c e to t h e effect that • 
the defendant had mis led h i m regarding the period: w i t h i n w h i c h ' h e 
( the plaintiff) w a s ent i t led to redeem. T h e de fendant further p l e a d e d 
that on the expirat ion of the s t ipulated period the plaintiff's r ight to a 
c o n v e y a n c e as w e l l as h i s r ight to possess ceased and t h e d e f e n d a n t 
thereupon b e c a m e the absolute o w n e r of the premises . 

T h e quest ion before the Court w a s w h e t h e r the transact ion created a 
securi ty for m o n e y advanced or w h e t h e r it w a s a sa le w i t h a contract 
for a repurchase . T h e J u d g e he ld that it w a s a sa le and d ismissed t h e 
plaintiff's suit. 

It is a genera l principle of l a w " as Counse l for the appel lant q u o t e d 
" th? + . n o mat ter w h a t n a m e or des ignat ion the part ies g i v e to a contract 
or u a n s a c t i o n , the Court w i l l inquire in to the substance of the transact ion 
a n d g ive effect to w h a t it finds i ts t r u e subs tance or nature to be ". Th i s 
i s of course subject to t h e ru le that "prima facie the Court a s s u m e s 
that the nature of a transact ion is such as it purports to be, and t h e 
o n u s is upon the person w h o asserts that it i s s o m e t h i n g different to p r o v e 
that f a c t " by e v i d e n c e that is l e g a l l y admiss ib le to p r o v e that fact. 

T h e general pr inc iple I h a v e quoted " a p p l i e s part icular ly to contracts 
of securi ty . H e n c e though the part ies cal l the ir contract a m o r t g a g e 
or p l e d g e t h e Court m a y ho ld i t i n fact to b e a contract of another 
descr ipt ion ; or vice versa m a y ho ld a contract to be a m o r t g a g e or p l e d g e 
t h o u g h the part ies des ignate it as a contract of another descr ipt ion ". 

" E a c h case m u s t d e p e n d u p o n its o w n f a c t s ; no genera l ru le can b e 
propounded w h i c h can m e e t t h e m a l l " . — W i l l e at pp. 75 and 76. 

T h u s in Saminathan Chetty v. Vander Poorten1 t h e transact ion effected 
b y t h e deeds t h e m s e l v e s construed in t h e l ight of c i rcumstances l e a d i n g 
u p t o their e x e c u t i o n w a s , as the P r i v y Counc i l he ld , no m o r e than t h e 
creat ion of a securi ty for m o n e y a d v a n c e d ; in Wijewardena v. Pveris ~ 
a m o s t important cons iderat ion w a s that " there w e r e n o c i r c u m s t a n c e s 
to s h o w that the beneficial interest i n t h e land or any res idue thereof 
w a s outs tanding in the plaintiff " ; and in Jeremias Fernando v. Perera"' 

1 (1932) 34 N. L. R.287. • 15 Cey. Law. Rec. 7. 
3 (1926) 23 A*. L. R. 183. 
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al though the vendor remained in possession she did so in consequence 
of a collateral agreement to this effect and, as w a s held, the vendor 
understood the transaction to h a v e effected a sale w i t h a contract for 
repurchase. 

The facts of this case require careful scrutiny. It may be that the 
parties intended to effect a p ledge and not a sale. Considerations 
point ing to this being the case are that, w h i l e the transaction w a s on the 
face of it a pactum de retrovendendo attached to a contract of sale, the 
st ipulat ion for reconveyance w a s created in favour of a vendor w h o 
reta ined the beneficial interest apart from a collateral agreement and 
w h o w a s indebted to the purchaser in the exact amount of the purchase 
price. But, notwithstanding these considerations, I am not prepared 
t o displace the judgment for the reason that the Judge found, and in 
m y opinion, had ample grounds in particular the plaintiff's conduct for 
finding that the plaintiff understood the transaction to be what , on the 
face of P 1 , it is, a sale w i t h a right to repurchase wi th in a certain t ime, 
that t ime being of the essence of the contract. 

O n all the Judge's findings of fact I am in agreement w i t h h im and I 
would, therefore', dismiss the appeal w i t h costs. 

FERNANDO A.J.—I agree. 
Appeal dismissed. 


