844,

{182 )

Progent : ‘P{ood Renten C.J. ond Ennis J.
UNGA ». MENIKE et al.

306-~1. C. Ratnapura, 2,061.

Kondyoe marricge—Briry in marviage vegister that the woman haed
cifidren by the husband and by onother associated husbond—

Is  ondorsomont admissible in  evidence to prove the  associsted

mariiage k--Boidence Ordinance, 5. 35.

A cerlificate of marrisge {of Awgust 15, 1871) bore the _ following
endotsmment :—"* At ¢he time of this meriage this womsn (Horatali
 bod by this maa (Smnn.) and by this man's brother Sottana
the following children: . :

Hold, that this endorsement was odmisaible iu evidence to prove
thzt the childrem were the children of Horstali by un associated

marrisge, ns the ondorsemaemt was made by the certifying outhority
in the courze of his official duty.

THL facts are seb out in the judgment.

Bawz, K.C., for piaintiff, appellant .

Morgan, for defendants, respondents.
Cur. adv. vult.
November 18, 1914. Woop Rexron C.J.—

This is an action for declaration of titls to land claimed by the
plaintiff through his father Balaya, whom he allages fo have been
the sole heir of one Sobtana. The defendants, on’ the other hand,
say that Sottaua and his brother Sarana were the associated husbands

~of & woman, Horafali, end that they, together with Bealays, are the

offspring of that union, and on that basis deny the plamhﬁ' title
to more than one-third of the land in suit.

The District-Judge (Mr. Beven) before whom the case origivally
came practically discarded the wivd voce evidence on both sides ss
inconclusive, held on the documenjary evidence that Balaye was
the sole heir of Sottana, and gave judgment for the plaintiff. The
defendents appealed. On the hearing of the eppeal they produced,
verified by affidavit, whet purported fo be s certificate (D 4) of
the marriage on August 15, 1871, of Savans with Horatali. This
certificate boars the following endorsement: —

At the time of this marrisge thie womsn bhad by this man and by this man’s
brother Wattemannennalaye Sottana the followizg children: (1) Balays, age
seventeen, {3) Adari, age fifteen, (8) Menika, age thirteen, (4) Ukku, age eleven,

() Kira, age nine, (8) Kiribsli, age seven. This womsan had previgusly to this,
by oue Waduge Menike, s child, Tambiys, sge twenty-twe years.



(183)

The Supreme Court sent ﬁhe case back for further mqun'y and ﬂ;ﬂ,
adjudication on this new evidence. The certificate was proved and -'—
‘the District Judge, from whose decision the present appeal is brought m.mx O.J.
(Mr. Crossman), held that it turned the scale in the defendants’ S
favour, and dismissed the plaintiff’s action with costs. There is no Mooike.
renson to doubt the genuineness of the endorsement on the certificate,
and as the learned District Judge says, it disposes of the plaintiff's
case if it is admissible in evidence. It would be admissible under
-gection 85 of the Evidence Ordinance, 1895 (No. 14 of 1895), if it
was made by the certifying suthority in the cowrss of his officisl
duty. There is no proof of that on the vecoxd as it stands. Bu$
in view of the statement of Mr. Pieris, & clerk in the Registry of
Births and Deaths, Ratnapura, st the further trial, that ‘' other
indorsements of a similar nature are found on other entiies,” we
thought it right to investigate the matter for ourselves. We have
now, through the kindness of the Registrar-Gensrsl, been supplied
with information which sete all doubt on the maiter at rest, and
whichk shows that, salthough these oaunot sctually be fraced,
instructions were issued to the Provinciai BRepgistrars in the
Ratnapure Distriot (but apparently mot in the Kandy Distriet) to
insert the names of children slready born in cerlificates of marriage
under the Kandyan Marriage Ordinence, 1870 (Ne. 3 of 1870), frem
and sfier March, 1871, after the veceipt of the following lether fromn
the Queen’s Advocate. The ‘' clauses ™ referrad fo are those of
the Ordinance of 1870, which had come into force on January 1,

1871 :—

Clawse 8 declaves il nsrrisges confracted  bhefore  the  Grdinanes
“No. 123 of 1859 came into operation valid, i vhey were conivacted
secording to the laws, ioslifoficas. and oustems in  fores smongsh  the
Kandyaus ot the time of the comtract. Tv ix open to the porties to
vogister such marringes, and cleuse 9 xmpoees fhis duty oa “he Provincial
or Assistant Provioeial Regisirar, It is  trae  that the in"zm te he
observed is simply that of ' registering.” and thal there i “no  potice,
ne ceremony,’ but ihe Regisirar mest be spilsfed  that the mawriags
hed been contrseted secorling to  the 'Kanﬁ'jfnn lows, institutions, sed
costoms. ‘The power to register such Inewriages was formexly piven fo |
District Registrars, but they bad aleo the power (He. B of 1L &
- vequirs porties fo prove their mamsge before sows competent Tristrich
Conxs. This reference to the Conrt js isken away by the new Ordinsnes,
and the daky cast on the Provincial end Assistant Provincs! Begistrars.

The Ordinance prescribes no form  or nelise for  registering  cuch
marrisges; mno public nofice of regietration iv nacessaiy; it wonld  be
sufficient to give copies o the parties themselves. .Such  registraticus
should b5 entered in the registry book. .

Qiguze 11  provides t.bai.t “ezcept as s herolnafier  provwided,”
marrisges gince No. 18 of 1868 came inte force, or fc be hevcinsfier
contrasted, chell be valif. The words " exeept %8 Reredn provided
provent confiih  between clausss 11 and 25 Whai the Ordinenx
iotended was to require ali warriages since Ordinsnce " Wo. 18 of 1859
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=== it generally ldjulized such marriages.

Ruszow CJ. Al parties living together should be encouraged to register their
= unions, and the District Registrar may register them, cbserving the
Unao. forms and notices prescribed by the Ordinance a3 in cass of Dew

marrisges. No risk will Ve incurred as to children. aiready ‘born, whoee
nghhmldhmvdbychnmﬂButdthoydommmn
marrigges they will still be legal under clause 5, if they-had been con-
tracted according to the Kandyan customs and subject to the proviso
in that clause.

Queen's Advocate’s «Ofiice, R. Moxraan,
Colombo, February 4, 1871. . :

<

It appears to me that we are now in presence of sufficient material
to support the endorsement on the certificate D as an entry made
in the course of official duty, and I would nccordingly dismiss this_
appeal with costs. .

Ennis J—T agree. Appeal dismissed.



