
ISO KEUNEMAN J.—Austin de Mel and Kodagoda.

1946 P resen t: Keuneman and Rose JJ.

A U S T IN  D E  M E L , A pp ellan t, and K O D A G O D A , respondent. 

8 In ty .— D. C. Colom bo, 14,808.

Decree nisi— Absence of plaintiff—The point of time at which a decree nisi 
is deemed to be "  passed ” —Application to set aside—Cannot be inquired 
into after the period of 14 days has elapsed—Civil Procedure Code, 
s. 84.
Under section 84 of the Civil Procedure Code the "  passing "  of the 

decree nisi, on the non-appearance of plaintiff, is not completed until
the necessary form haB been drawn up and approved and signed by the 
court. The starting-point of the period of fourteen days within which 
the decree nisi can be set aside is the date on which the decree nisi is 
“  passed " ,  and not the date on which the court merely gives instruc­
tions to prepare a decree nisi to be passed thereafter.

Where the plaintiff came into court within the fourteen days and had,
within that period, succeeded in giving notice to the defendant and
feing the inquiry for the setting aside of a decree nisi but was prevented 
from “  showing good cause ”  within the period in consequence of a 
preliminary objection taken by the defendant, which in fact was wrongly 
allowed by the District Judge—

Held, that, once the period of fourteen days had elapsed, it was not 
open to the District Judge to take up the inquiry into “  good cause "
nor was it open to the Supreme Court to do so in appeal.

Per Keuneman, J.—“  I  would urge upon the legislature the need 
of a speedy amendment of section 84 so that the unreasonable hardships 
imposed upon the plaintiff may be removed ” .

^ ^ P P E A L  from  an order o f the D istrict Judge o f C olom bo.

H . V. Percra, K .C . (w ith  h im  D . W . Fernando), for the plaintiff, 
appellant.

N. Nadarajah, K .C . (w ith  h im  W . Mutturajah), for the defendant, 
respondent.

Cur. adv. vult.
M arch  20, 1945. K euneman J .—

In  this case, on  N ovem ber 26, 1943, trial w as fixed for F ebruary 15,
1944. O n the latter date the plaintiff and his proctor w ere absent and
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th e  defen dan t was represented  b y  cou n sel. T h e  jou rn a l en try  o f  that- 
date read s : —

"  15 .2 .44 . C ase ca lled

A d v  M r. W ick rem an ayak e fo r  deft.
P ltS  and p roctor  absent.
E n ter  D . N . d ism issing  p lt f f ’s action  : w ith1 

costs to  be  m ade absolu te  on  8 .3 .44 .
M . A . S . ”

T h e intials M . A . S . are the in itials o f  the presid ing  ju d g e  M r. S am arak oon - 
T herea fter th e jou rna l entries rea d : —

“  1 .8 .4 4 . D /N  entered.

3 .3 .4 4 . F ou rteen  days having elapsed  since the entering  o f  th e d ecree  
nisi d ism issing p lt f f ’s action  w ith  costs , P roctor  fo r  D e ft  m ov es  th at the- 
C ourt b e  p leased  to  m ake th e D ecree  N isi absolute.
A  needles m otion , the order being  absolu te  au tom atica lly .

E . F .  D . ”

E . F . D . are the in itials o f  th e  ju d g e  then  presid ing , M r. D ias . This* 
judge has verified  th e fa c t th at the decree n isi p resen ted  to  h im  was- 
signed on  M arch  3, 1944.

On M arch  13, 1944, the p la in tiff m ov ed  by  affidavit sh ow in g  cause fo r  
Setting aside the decree nisi. T h is w as fixed  for in qu iry  on  M arch  15, 
1944, and on  th at da te  the D istr ict Ju d ge  upheld  an ob je ct ion  that 
th e  ap p lication  w as ou t o f  tim e as fou rteen  d a y s  had elapsed  s in ce  
F ebru ary  15, 1944. T h e  D istr ict  Ju d ge  th ou gh t it unnecessary  to
consider the m erits  o f  the ap plication .

T h e p la in tiff appeals from  this order, and argues th at the p eriod  o f  
fourteen  days did n ot begin  to  run until M arch  3, 1944, and that on  the 
date  o f  in qu iry  (M arch  15, 1944) the period  o f fou rteen  days had n ot 
elapsed . H e  con ten d s th at th e D istrict Ju d ge  d id  n ot pass the decree 
nisi "  w ith in  the m eaning o f  section  84 o f  the C iv il P roced u re  C ode 
until M arch  3.

U n d er section  84 w here the p la in tiff fa ils to  ap pear on  the date  of 
hearing and w here the defen d an t is presen t or represented  and does not 
ad m it th e p la in tiff ’s c la im  or con sen t to  a p ostp on em en t, “  the cou rt 
shall pass a decree nisi in the F orm  N o. 21 in the F irst S ch edu le  or to  th e 
like effect, d ism issing  th e  p la in tiff’ s a ction , w h ich  said decree  shall at th e  
expiration  o f  fou rteen  days from  the date th ereo f b ecom e  absolu te , 
unless th e  p la in tiff shall have p rev iou s ly , on  som e day  o f  w h ich  the 
d efen dan t shall h ave n otice , show n  g ood  cau se  b y  affidavit or oth erw ise  
for  his n on -a p p earan ce .”

C ertain  poin ts are o f  sign ificance. F irst, the cou rt m u st pass the 
decree nisi. I  th ink  th is m eans th at th e  cou rt m u st au th en ticate  a 
d ocu m en t w hich  he regards as th e decree nisi, and F o rm  21 itse lf sh ow s 
th at the cou rt m u st sign  the d ocu m en t. F u rther, the fo rm  is sp ecifica lly  
m en tioned  in  th e section , and it is necessary  th at, th e cou rt sh ou ld  pass a 
decree  in th at form  or ‘ ‘ t o  th e  like e ffect ” . I t  has b een  su ggested  th at 
w here th e cou rt signs a d ocu m en t con ta in in g  the essentia l deta ils  contained! 
in F orm  21, it  m a y  be taken th at he has passed  the decree  nisi a lth ough
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th e d ocum en t has n ot been form ally  draw n up in the office, and that an 
en try  o f  such  a kind m ade am ong the journal entries w ould  be sufficient:
I  agree w ith  the argum ent, bu t at the sam e tim e it is a question  to  be 
determ in ed  in  each  case as to  w hether th e court was in fact passing the 
decree nisi or m erely  giving an instruction  to  the office to prepare a decree 
nisi to  be passed thereafter.

T h e difference in the case w here a trial has taken place m ay  be noted. 
A fter  the trial the ju dge has to  pronou nce judgm ent (sections 184-187). 
A s sdon as m ay  be after the ju d gm en t is pronounced “  a form al decree 
bearing the sam e date as th e ju dgm en t ”  is draw n up in accordance w ith  
F orm  41 or “ to  the like eS ect ”  (section  188). H ere  there is a definite 
d irection  in the C ode that the decree m u st bear the date o f the judgm ent. 
B u t  section  188 can not be  applied  to  section  84 w here no ju dgm en t is 
pronounced  and the on ly  action  w hich  the court is required to take is to

pass a decree n is i.’ ’
T he D istrict Ju dge w as o f  opin ion  th at the signing o f the decree was a 

m inisterial act w hich  m ay be done at any tim e and that the decree when 
signed speaks as from  the date on  w hich  the court ordered that it should 
be  draw n up. T h is argum ent no d ou bt applies to  a decree w hich  follow s 
on  a ju dgm en t, b u t under section  84 the “  passing ”  o f  the decree nisi 
can not be  com p leted  until the necessary form  has been  drawn up, and in 
m y  opin ion  the “  passing ’ ’ b ecom es effective w hen the form  so drawn 
u p  is approved and signed by  the court.

In  th e present case it has been  argued that the essential particulars 
required b y  F orm  21 are contained  in the journal entry o f F ebruary 15, 
1944, and that the entry  of th at date m ust be  regarded as "  o f like effect ”  
to  F orm  21, and th at the D istrict Judge has approved o f and authenticated 
th is entry  by  annexing his initials thereto, and that he m u st be regarded 
as having passed the decree nisi on . F ebruary 15.

I t  is how ever difficu lt to  arrive at this conclusion . The w ords “  E n ter 
D /N  ”  read m ore naturally as an instruction  to  the office, to prepare and 
present to  the judge a decree nisi drawn up in proper form , and it has 
certa in ly  been so understood in the office, for a decree nisi w as drawn up 
and  presented to  the judge on  M arch  1, and was actually  signed on m arch 
3, by  the judge then  presid ing in the court. F urther, the fa ct that the 
judge has on  F ebruary  15, m erely  appended his initials to the journal 
en try  instead o f his fu ll signature reveals a degree o f in form alitty  w hich  is 
hardly in keeping w ith  the “  passing o f a decree nisi.

In  this case I  am  o f opin ion  that the decree nisi was n ot “  passed 
until M arch  3, and th at the plaintiff was w ithin tim e on  the date of 
inquiry, nam ely, M arch  15.

U nfortunately  for the plaintiff, that is not the end o f  his difficulties 
in connection  w ith  his appeal, for it has been argued for the defendant 
th at w e cannot now  rem it th is m atter to the D istrict Judge for deter­
m ination  o f th e qu estion  w 'hether “  good  cause ”  exists for setting aside 
the decree nisi. T h ree decisions have been  cited  to  us.

In  Annamalay Chctty v . Canon  1 Schneider J . exam ined the term s of 
section  84 and drew  attention  to  the m arked difference betw een  the case 
o f  defau lt by  the plaintiff an d  that o f  defau lt by  the defendant. H e

1 3 C . L .  Rec. 48.
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continu ed— ‘ ‘T he difference in the procedu re is  u n d ou bted ly  m a d e  
ad vised ly . I  can  con ce iv e  o f  instances w here it w ou ld  b e  a d istin ct 
hardship o n  a p la intiff to  den y  to  h im  an op p ortu n ity  to  show  cause 
against th e decree  becau se the p eriod  o f  fou rteen  days has exp ired . 
H e  m a y  have been  p reven ted  fro m  atten d in g  cou rt o r  sh ow in g  cause 
w ith in  the prescribed  period  b y  unavoidable circu m stan ces  or c ir cu m ­
stan ces beyon d  h is  con tro l. H e  m a y  be be p reven ted  from  sh ow in g  cause 
w ith in  th at period  becau se  h e w as p reven ted  by  n o fa u lt o f  h is fro m  n o ti­
fy ing  the day to  th e  d efen d an t o r  to  the d e fen d a n t 's  proctor. T h e  defen dan t 
m ay  have d ied  or have had  no p roctor  on  the record , or h ave ' pu rposely  
evaded  service o f  the n otice , I n  all these cases it  d oes  seem  u n ju st to. 
deprive a pla intiff o f  the opp ortu n ity  to  show  cau se  w h y  the decree  
shou ld  n ot b e  a llow ed  to  stand. B u t  m y  d u ty  is to  in terpret th e law  as 
I  find it, n ot to  try  to  ad apt it because o f  the hardsh ip  w h ich  m a y  arise 
from  a correct interpretation  o f  it. I n  v iew  o f  the u nequ ivoca l language- 
o f  section  84  I  d o  n o t find  it p ossib le  to  escap e  from  g iv ing  to  the w ords 
o f  the section  their p la in  m eaning  and e ffect , n am ely , th at cause m u st 
be show n upon a day o f  w hich  th e d efen d an t shall h ave had n otice  and 
before  the decree nisi has becom e  absolute  by  th e expiration  o f  the- 
period  o f  fourteen  days. I t  is c lear \that n o  cau se  w as show n  w ith in  the- 
prescribed  period  ” . D e  S a m p a yo J . agreed w ith  th is decision .

T h e sam e poin t cam e up again in M ohideen v. Marikar ' w here 
Soertsz J . a ccep ted  th e ruling in Annamalay C hetty v. Carton. H e  expressed  
his feelin g  o f  surprise w hen  the argum ent based upon  th at case  w as first- 
presented to  h im . “  A t on e stage o f  the argum ent I  in clined  to the view  
that w hat a plaintiff w as requ ired to  d o  w ith in  fou rteen  d a ys w as to  begin 
proceed ings to  have th e decree  set aside, th at is to  say I  fe lt  th at “  show  
good  cause ’ ’ m u st be understood  to  m ean  to  m ake ou t a g ood  p r im e  facie 
case for setting  aside the decree nisi by  su bm ittin g  an affidavit, for 
instance, as was done in this case . B u t  the la tter  part o f- section  84 
w hich  reads ‘ in  case o f such  cau se being  show n  the cou rt shall set aside 
th e  decree  ’ debars m e  from  constru ing  th e sam e w ords w hen  th ey  occu r  
in the earlier part o f  th e section  in the m anner I  su ggested . I t  seem s 
qu ite  clear th at the setting aside o f  the decree m u st be obta in ed , if at all 
by  good  cause being  show n, not m erely  b y  good  cause being  a ttem p ted  
to  be  show n, w ithin fou rteen  days ” . N ih ill J . agreed w ith  th is decision .

In  de Saram v. de Silva - the m atter  again  cam e up . Soertsz  J . p o in ted  
ou t th at “  section  84  provides for th e en tering  o f a decree  nisi due to  
becom e absolute by  m ere effluxion  o f  tim e, by  the lapse o f  fou rteen  days, 
unless previously  the p la in tiff has su cceed ed , w ith  n otice  to the d efen d an ts , 
in show ing cause for  it  to  be set aside ” . N ihill J . agreed.

W h a t is the position  in the presen t ca se?  T h e  p la in tiff has com e  into- 
cou rt w ith in  the fourteen  days and has su cceed ed  in g iving  n o tice  to  the 
defen dan t and fix ing  the inquiry fo r  a date w ith in  th at period . B u t  he 
has been  preven ted  from  “  show ing  good  cause ”  w ith in  the p eriod  in 
consequ ence  o f  the prelim inary  ob je ct ion  taken  b y  th e  defen dan t, w hich  
in  fa c t w as a llow ed by  th e  D istr ict Ju d ge . In  v iew  o f  the decisions- I  
have c ited  it  is n ot open  to  th e D istr ict  Ju d g e  now , after th e  p eriod  o f  
fou rteen  days has e lapsed , to  take up th e inqu iry  in to “  good  cau se  

1 41 N. L. R. 249. * 41 N. L. R. 419.
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n or i t  it  open  to  us to  d o  so in appeal. T h is is a real case o f  hardship, 
I  m a y  a lm ost say o f  in ju stice . B u t  as long as these decisions stand I  
have n o alternative b u t to  fo llow  th em .

W e  have been  urged to  subm it the poin t covered  by  the decisions to  
■a D ivision al B e n ch  fo r  final determ ination . I  am  n o less conscious than 
w ere  th e learned Judges w h o decided  those cases that hardship and 
in justice  can  be caused to  a p la intiff by  the interpretation  given o f  the 
section . I  w ould  urge upon th e  legislature the need o f  a speedy am end­
m en t o f  section  84  so th at th e  unreasonable hardships im posed upon  the 
pla intiff m ay  be rem oved . B u t  I  regret that in the present case I  do not 
fee l ju stified  in su bm itting  th is m atter to  a D ivisional Court for final 
'decision . F o r  one th ing, as regards th e actual circum stances disclosed in 
th e  affidavit, I  incline to  the v iew  th at w hile th ey  m ay  be regarded as 
m isfortune to  the plaintiff, it  is at the least doubtfu l w hether they can 
%>e regarded as “  good  cause ”  for  depriving the defendant o f the decree 
nisi w hich  h e has obtained.

T h e appeal m u st be  dism issed. T h e defendant has h ow ever set up a 
p relim inary  ob jection  w hich  on  exam ination  cannot be  supported in 
appeal, and  in all the c ircu m stan ces I  think the fair order to m ake is that 
there b e  no costs to  either party  o f the inquiry on  M arch  15, 1944, or of 
th is appeal.

B ose J .— I  agree.

Appeal dismissed.


