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J o in d e r  o f  ch a rg es— C o n sp ira cy  to  c o m m it th r e e  o ffen ces o f'C h ea tin g  a n d  fo rg e r y —  
C h a rg e  o f  th r e e  c o n sp ira c ie s  c o m m itte d  in  on e tra n sa c tio n — N o  i l le g a l i ty —  
T a ilu re  to  f ra m e  se p a ra te  ch a rg e s f o r  ea ch  offen ce— C u ra b le  ir r e g u la r i ty —  
C rim in a l P ro c e d u r e  C o d e , ss . 178, 179, 180 ( 1) .

Section  178 of the Crim inal Procedure Code, w hich  lays dow n thaj 
there shall be a separate charge for ach d istinct offence, includes offences 
com m itted on different occasions even  though th ey  fa ll under the. sam e 
section, but non-com pliance w ith  the section  in  regard to  the fram e o f 
the charge is a curable irregularity.
W here the offences o f cheating, consisting o f three acts com m itted  
w ith in  the space o f tw e lv e  m onths, and forgery  are com m itted in  the  
course o f one transaction, th e y  m ay be tried together and included ii i  the 
sam e indictm ent.

W here accused persons are charged w ith  three conspiracies com m itted  
not w ith in  the space o f tw e lv e  m onths but in  the course of th e  sam e 
transaction and w ith  the offences com m itted in pursuance o f those  
conspiracies,—

H eld , that there w as no m isjoinder of charges.
It should have been  m ade clear that one conspiracy w as charged to  

com m it offences by m eans o f acts, w h ich  them selves am ounted to  
offences. ■ ~  ,

^J^PPE A L  from  a conviction b y  the D istrict Judge of Jaffna.

H. V. P erera , K .C . (w ith  him  H. W . Tham biah  and V. A rulam -  
b a la m ), for accused, appellants.

H. W . R. W eerasooriya , C.C., for Crown, respondent.
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February 19, 1943. H e a r n e  J.—
The appellants, the first and second accused, and the third accused, 

who w as acquitted, w ere tried in the D istrict Court of Jaffna on an 
indictm ent which consisted of three charges—

(1) That betw een May, 1936, and September, 1937, at Karanavai 
and other places in  the district of Jaffna, you did act together w ith  a 
common purpose for com m itting one or m ore of the following offences 
to w it, (a )  cheating the Sun L ife Assurance Co. of Canada, Colombo^ 
by inducing the said Company to deliver to you certain policies of life  
assurance in favour of one T. Chellappah (since deceased), personated  
by the third accused, (b) cheating the said Company by dishonestly  
inducing the said Company to deliver to you a sum of Rs. 9,000, falsely  
alleged to have been due on the said policies, (c) forgery of applications 
for the issue of the said policies of assurance on the life  of the said 
T. Chellappah, personated by the third accused, and thereby committed  
the offence of conspiracy in  consequence of which w ere com m itted the 
offences of cheating, attem pting to cheat and forgery or any of them  
punishable under sections 113, 102, 403, and 457 of the P enal Code.

(2) That at the tim es and places aforesaid and in th e course of the 
transaction set out in  count (1 ), you did deceive the Sun L ife Assurance 
Co. of Canada by fa lsely  representing to the said Company that the  
applicant for assurance in  certain policies of L ife Assurance w as one
T. Chellappah (since deceased) and that third accused w as the said
T. Chellappah, whereas in  fact the applicant w as not the said T. 
Chellappah nor w as third accused the said T. Chellappah, and thereby 
dishonestly induced the said Company to accept the applications for 
assurance and to issue the said policies, to w it, Nos. 3240071 of Ju ly 24, 
1936, 3243162 of Septem ber 12, 1936, and 3250422 of May 20, 1937, 
in favour of T. Chellappah, in an aggregate sum of Rs. 9,000, which acts 
the said Company would not but for the said deceit have done and 
w hich acts w ere likely  to cause damage to the said Company in the 
sum  of Rs. 9,000 or part thereof, and that you have thereby com m itted  
an offence punishable under section 403 of the Penal Code.

(3) That at the tim es and places aforesaid, and in th e course of the 
sam e transaction as aforesaid, you did w ith  intent to com m it fraud 
m ake a fa lse document, to w it, an application for a policy o f - l i fe  
assurance on the life  of one T. Chellappah, dated M ay 4, 1936, and 
purporting to have been m ade and signed by one T. Chellappah, by  
whom  you knew  it w as not made or signed, and that you did thereby  
com m it forgery, intending that the said false docum ent shall be used 
for the purpose of cheating the Sun L ife Assurance Co. of Canada, 
Colombo, an offence punishable under section 457 of the Penal Code.

• The first and second accused w ere found guilty on the first and second  
charges and the form er w as also found guilty, on the third, of an offence 
under section 459 of the Ceylon P en al Code.

The second ch arge.sets out three offences of cheating which, even if  
they w ere not com m itted in the course of the sam e transaction, would  

■ appear from  the dates of the policies to have been com m itted w ithin  the  
. space of tw e lve  m onths. There is non-com pliance w ith  section 178 

of the Criminal Procedure Code w hich lays down that for every distinct
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offence there shall b e a separate charge, and distinct offences include  
offences com m itted on different occasions even  though they  m ay fa ll under 
the sam e section. This non-com pliance, however, has reference m erely  
to th e  “ fram e of th e charge ” and not to the “ m ode of trial It is not 
governed by the decision of the P rivy  Council in  Subrahm ania A y y e r ’s 1 
case, and is a curable irregularity. This does not m ean that an irregularity  
of th is kind should not be a v o id e d ; but, conceding that there w as no  
m ore than irregularity in  the charge counsel for the appellants did not 
press any objection to th e second charge.

The third charge sets out one offence of forgery. It is clear that th is  
offence w as alleged to have been com m itted in  the course of the sam e 
transaction as the offence of cheating, Which resu lted  in  the issue of one of 
th e  Assurance Policies referred to in  th e second charge. U nder the law  
in  India the sections w hich correspond w ith  sections 179 and 180 (1) of 
our law  are “ m utually exclu sive ”, but th is js not the case in  C eylon  
by reason of the additional words “ w hich  said sections m ay be applied  
severally  or in  com bination ” w hich  appear in  section 178. It follow s, 
therefore, that the offences contained in th e second charge m ay be tried  
w ith  the offence of forgery alleged  in the third. 'T h is leaves th e first 
charge alone for consideration.

From  a perusal of th e second charge it appears, Counsel for the  
appellants argued, that on three separate occasions, according • to the  
case for the prosecution, the A ssurance Com pany w as deceived  and  
thereby dishonestly  induced to issue three separate policies. Each of 
these policies'w hich  w ere in  th e nam e of Chellappah-required in  th e  first 
place a forged application in  h is name. The u ltim ate object of the  
appellants, according to the prosecution, w as to com m it the offence of 
cheating of Rs. 3,000 in respect of each of the three policies. W hen, 
therefore, the indictm ent charged the appellants (a) w ith  conspiracy to 
com m it offences of cheating of one kind, (b) w ith  conspiracy to com m it 
offences of cheating of another kind and (c) w ith  conspiracy to com m it 
offences of forgery, they w ere charged w ith  three conspiracies to com m it 
cheating in (a ), three conspiracies to com m it cheating in (b) and three  
conspiracies to com m it forgery in (c ) . W ith  this I do not agree. The 
gist of the offence of conspiracy is agreem ent and one agreem ent_to  
com m it cheating (or forgery) does not becom e three agreem ents to  
com m it cheating (or forgery) because, as it  transpires, three offences of 
cheating (or forgery) are com m itted in  pursuance of th e agreem ent. 
If there is an agreem ent to com m it one offence of cheating, or three, 
or as m any as are found to be possible, it  is one conspiracy.

The second argum ent of Counsel is this. U nder 'section . 113b of the  
P en al Code if tw o persons conspire to com m it an offence, say  falsification  
of accounts, they are punishable as abettors of that o ffe n c e ; if  th ey  
conspire to com m it falsification and crim inal breach of trust th ey  are 
punishable as abettors of tw o distinct offences, viz., falsification and  
crim inal breach of trust. It fo llow s from  this that in  th e la tter case  
they are gu ilty  of tw o conspiracies, one to com m it falsification and one to  
com m it crim inal breach of trust. W ith th is v iew  of our law  I am in  
agreem ent.

1 28 Ind. App. 257 (P. C.).
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A pplying h is argum ent to  the first charge Counsel argued that it  
contained, assum ing w e  were, against him  in  regard to his first submission  
w ith  w hich  I have dealt, three charges of conspiracy— (1) to ch eatJn  a 
particular w ay  as in  (a ) , (2) to  cheat in  another w ay as in  (b) and (3) to  
com m it the offence of forgery as in  (c ) . These conspiracies, he w en t on, 
not being w ith in  th e space of tw elve months, as stated in the charge • 
w ere not triable together unless they w ere com m itted in the sam e 
'transaction and  th e charge alleged that they were.

It is claim ed that A. I. R. (1938) P. C. 1930 is an authority for the  
latter. I do not see that it  is. K in g  v . S a ib o 1 appears to be an authority  
to the contrary. E m peror v . Shah apurkar2 certainly is.

W ere th e conspiracies in  the^ sam e transaction ? If there w as a con­
spiracy, to put the m atter succinctly, to obtain one policy for Rs. 3,000 
and, the object having been attained except the actual receipt of the sum  
assured, w hich  w as only payable on the death of Chellappah, the con­
spiracy, so to speak, spent itself, or m ore correctly was in  abeyance t ill  
Chellappah died, whereupon there w as another conspiracy the w hole  
process w as begun again and, on its term ination in  the issue of a second 
policy or its suspension pending Chellappah’s death, there was still 
another conspiracy to carry out th e sam e process, the crim inal activities 
of th e appellants w ould  have fa llen  into three w ater-tight compartments 
corresponding w ith  th e  three policies, each of them  being independent of, 
and unrelated to, th e other two. B ut it is not in  th is unrealistic w ay  
that th e prosecution has looked at the m atter or is obliged to look at it. 
In  fram ing the indictm ent the draftsman, on the m aterial available 
at th e tim e, w as justified in taking the view , as in  the result he w as also 
justified, that if there w ere three conspiracies (to cheat, again to cheat 
and to com m it forgery) these conspiracies cam e into being as the starting  
point of one transaction of carefully planned fraud of the Assurance 
Company and co-existed throughout such transaction. The transaction  
did not com e to an end w hen, as the result o f one offence of forgery, or, 
as w as found, one offence of uttering a forged document, and one offence 
of cheating, the first, policy w as issued by the Company. That w ould be a 
confusion of transaction w ith  offences. The term  transaction is not 
synonym ous w ith  the term  offence. It cannot be said to be com plete 
as soon as the. offence is com pleted. It is clear that so long as the cons­
piracy continues, the transaction w hich  began w ith  the form ing of the 
com m on intention continues ” (42 Cal. 1153) . There w as in  this case, 
in  m y opinion, one transaction and one only. It continued as long as the. 
three conspiracies continued.

And w hat w ere these conspiracies? The ' conspiracy to commit 
forgery w as to facilitate the com m ission of the offences of cheating  
(in  respect of policies) Which w as the crim inal object of the second  
conspiracy—I am ■ now speaking chronologically—w hile the crim inal 
object of the third conspiracy (cheating in  respect of the sum s assured) 
could only be achieved if the offences, w hich  form ed the crim inal object 
of the second conspiracy, w ere successfully com m itted and rem ained  
undetected. In fact, these conspiracies w ere so inextricably bound u p  
w ith  each other as to form  one Conspiracy.

1 1 Bal Notes of Cases 35- * 30 Bombay 49 (54).
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Mr. W eerasuriya, for  th e Crown, claim ed that th is w as th e  v ie w  that w as  

tak en  and that it  w as intended to  charge th e appellants w ith  one con­
spiracy. I th ink  that, fo llow in g  certain Indian m odels, th is is w hat could  
have been done. It could h ave been m ade clear that one conspiracy  
w as charged to com m it offences o f  cheating b y  m eans of acts w hich  
them selves am ounted to offences. B ut th is w as not done. In  th e first 
charge three conspiracies w ere clearly  laid.

In th is w ay  there w as non-com pliance w ith  section  178 of th e C eylon  
P en al Code involving, as I  think, no prejudice to th e appellants, but there  
was no m isjoinder of charges. The appellants w ere properly charged w ith  
three conspiracies in  one transaction and w ith  th e offences com m itted  
in  pursuance of those conspiracies.

The evidence against the appellants w as overw helm ing and their  
appeals are dism issed.
S oertsz J.—I agree.

Affirm ed.


