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S. W IM A L A S E N A  et a l ,  A p p e lla n ts , and I N S P E C T O R  O F  P O L I C E , 
H A M B A N T O T A , R e s p o n d e n t

S. C. 1440-1442/66— M . G. Hambaniota, 52779

Criminal procedure— Joinder of charges and accused versons— Scope— Meaning of 
cognate offences— Alternative charges—Conviction permissible only in respect 
of one of them— Common intention— Proof—Criminal Procedure Code, sa. ISO ( / ) ,  
1S1—Penal Code, ss. 32, 300, 304, 300, 443—Evidence Ordinance, s. 114 (a).

(i) Tho quostion o f misjoinder of accused porsons should bo considered as at 
tho time o f accusation and not on tho ovidonco as found at tho conclusion o f tho 
trial.

(ii) Aftor an arficlo was suspended to hsvo boon stolon by a person breaking 
into a house, tho 1st accused v.us in possession o f  tho stolon article on the 
following day and attempted to disposo of it.

Held, that a charge o f  voluntarily assisting in disposing o f stolon proporty 
could ho joined nge.inst I ho accused as an alternative to a charge o f dishonosb 
retention of stolon proporty ni:d also that these nltornativo chargers could bo 
combined with charges o f  h-uiso-brcaking end theft. Tho joinder c f  tho charges 
was permissible under soction 1S1 o f tho Criminal Procedure C'cdo inasmuch ns 
tho facta nilogod in tho proront case could oqually support any  ono o f tho 
sovcral charges.

“ Whilo tho illustration under soction 1S1 shows that tho different offencos 
contemplated in tho section aro cognnto offences, tho illustration itself is not 
oxhaustivo o f  tho cognnto'offoacos with which on accused person could bo 
charged. An offenco urder soction 39G o f tho renal Ccdo is ono which is 
cognate to an offenco under section 39-1 o f tho Ccdo.”

Whore thoro aro alternative charges, tho accused can bo' convicted and 
sontonccd only in rospoct o f ono of them.

. (iii) More prosonco o f  an accused person is not sufficient to establish common 
intention within tho moaning o f soction 32 o f tho Penal Codo.
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■July 2G, 1967. S iva  Sui’Kamakiam , J .—

T h o  th ree  a p p e lla n ts  w ere  ch a rg e d  on  fo u r  c o u n ts  as fo llo w s  :—

"  (1 ) T h a t , a t  S o o r iy a  W e w a , b etw een  22 n d  a n d  2 3 rd  M a y  19C6, 
th ey  d id  c o m m it  h o u s e -b re a k in g  b y  e n te r in g  in to  th e  R a d io  ro o m  o f  th o  
R iv e r  V a lley s  D e v e lo p m e n t  B o a r d  in o ld e r  to  c o m m it  th e ft  a n d  
th e re b y  c o m m it te d  an  o fib n e o  p u n ish a b le  u n d er  S . 443  o f  th e  P e n a l 
C od e .

(2 ) T h a t  a t  th e  sa m e  tim e  a n d  p la ce  a foresa id  a n d  in th e  cou rse  o f  
She. sa m e tra n sa ct io n  th e y  d id  c6m ir.it th e ft  o f  a  sp a re  m o t o r  w h ee l 
bearing  N o . Y . 3 . H . 1.S05 v a lu ed  a t  R s . £00 o f  lo r ry  N o . 24  Sri 1394 
a n d  th ereb y  c o m m it te d  an  o ffe n ce  p u n ish a b le  u n d e r  S . 3 6 0  o f  th e  P e n a l 
C od e .

(3 ) T h a t  th e y  d id  o n  2 3 rd  M ay  1963 a t  K u m b u h v .e w a  dishonestly - 
rece iv e  o r  re ta in  th e  w h ee l re fe rred  to  in co u n t (2 ) k n o w in g  o r  h a v in g  
rc.--.-ion to b e lie v e  th e  sa m e to  he s to len  p r o p e rty  a n d  th e r e b y  c o m m itte d  
an o ffe n ce  u n d e r  S . 394  o f  th e P en a l C ode .

(-1) In th e  a lte r n a t iv e  to  c o u n t  (3 ), th ey  d id  on  2 3 rd  M a y  I9 6 0  a t 
K n m b u k w cw a  v o lu n ta r ily  a ssist in  d isp os in g  ih e  w h ee l refci reel to  in 
co u n t  (2 ) k n o w in g  o r  h a v in g  reason  to  b e lieve  th o  sa m e to  he s to le n  
p r o p e rty  a n d  th e r e b y  c o m m itte d  an  oO’cn co  p u n is h a b le  u n d e r  S . 396  
o f  th e  P e n a l C od e .

T h o  fa c ts  o f  th o  ease , a s  fo u n d  by  th e  lea rn ed  M a g is tra te , m a y  be 
su m m a rized  a s  fo l lo w s  :— A b ra h a m , th e  d r iv e r  o f  l o r r y  N o . 24  S i i  1392, 
o w n e d  b y  th e  R iv e r  V a lle y s  D c v c lo ju n c n t  B o a rd , h a d  le f t  th o  sp a ro  
w heel o f  th e  sa id  lo r r y  in  th o  R a d io  ro o m  o f  th o  B o a r d  so m o tim o  p r io r  
to  2 2 n d  M a y  1966. O n e  G u n a p a la  w h o  w ork ed  in  th e  R a d io  r o o m  h ad  
been  o n  d u ty  fr o m  6 a .m . to  12 n o o n  on  22 n d  M a j' 1966 . A t  12 n o o n  
w hen  ho d o s e d  th e  d o o r s  a n d  w in d o w s  o f  th e  r o o m  b e fo r e  g o in g  o f f -d u ty  
he sa w  th e sa id  w h eel in  th o  room. H e  h a n d ed  o v e r  th e  k e y s  o f  th e  r o o m  
to  a n o th e r  o ff ic e r  w h o  w a s o n  d u ty  fr o m  1 p .m . A t 6  p .m . th a t  o ffic e r  
w h ile  g o in g  o f f -d u ty  h a n d e d  b a ck  th o  k e y s  to  G u n a p a la . O n  th e  m o rn in g  
o f  th e 2 3 rd  M a y  19 66 , th e  r o o m  w a s .o p e n e d  a g a in  b y  G u n a p a la  a t  6  a .m . 
H is  a t te n t io n  w a s  th en  d ra w n  b y  o n e  G u n ad a sa  w h o  a lso  w o r k e d  in  th e  
sa m e  ro o m  to  th e  fa c t  th a t  o n e  o f  th o  w in d ow s w a s o p e n . A t  th e  sa m e
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tim o  Jio n o t ic e d  th a t  th e  w h e e l w as m issin g  f r o m  th e  r o o m . A b ra h a m , 
fr o m  w h o m  in q u ir y  w a s  m a d e , s ta te d  th a t h o  h a d  n o t  r e m o v e d  i t  a n d  a 
c o m p la in t  w a s m a d o  t o  th e  P o lice  rega rd in g  th e  loss .

A t  1 0 p .m . o h  th e  sa m e  d a y ,  v iz ., 2 3 rd  M a y  19G6, th e  1st a c c u s e d  w e n t 
t o  th e  h ou se  o f  o n o  A lb e r t ,  a  m o to r  v a n  d r iv e r , w h o  l iv e d  a b o u t  s ix  m iles 
a w a y  fr o m  th e  R a d io  r o o m  fr o m  w h ich  th e  w h ee l h a d  b e e n  s to le n  a n d  
o ffe re d  it  f o r  sa le  t o  A lb e r t .  T h e  1st a c cu s e d  w a s  a c c o m p a n ie d  b y  th e  
2 n d  a n d  3 r d  a c c u s e d . A lb e r t  in fo rm ed  th em  th a t  h o c o u ld  n o t  e x a m in e  
th e  ty ro  th en  a s  i t  w a s  d a r k  a n d  req u ested  th e m  t o  le a v e  it  b e h in d  a n d  to  
ca ll th o  n e x t  m o r n in g  w h e n  h e w o u ld  m a k e  a n  o f fe r  a ft e r  e x a m in in g  it. 
T h e y  le f t  th o  ty r o  w it h  A lb e r t  a n d  re ce iv e d  f r o m  h im  R s . 10 f o r  th e ir  
ex p en ses  b u t  t h e y  d id  n o t  ca ll tho n e x t  d a y  as  p r o m is e d .

O n  2 5 th  M a y  1 9 6 6  P o l ic e  C on stab le  P erera , w h o  h a d  b e e n  d e ta ile d  to  
in q u ire  in to  th o  c o m p la in t  o f  th e ft , a c t in g  o n  c e r ta in  in fo r m a t io n , w o n t 
t o  th o  h ou se  o f  A lb e r t  a t  m id n ig h t a n d  r e c o v e r e d  th o  w h ee l. O n  a 
s ta te m e n t m a d e  b y  A lb e r t ,  th e t-hreo a ccu se d  w e re  a r r e s te d . A lb e r t ’s 
e v id en ce  w as c o r r o b o r a t e d  b y  a n o th e r  w itn ess  P re m a d a sa .

T h e  1st a n d  3 r d  a c c u s e d  d id  n o t  g iv e  e v id e n ce . T h e  2 n d  a c c u s e d  g a v e  
e v id e n ce  a n d  d e n ie d  a n y  k n ow led ge  o f  th e  tr a n s a c t io n  a n d  s t a t e d  th a t  
h e h a d  been  fa ls e ly  im p lic a te d . H is  e v id e n ce  w as, h o w e v e r , r e je c te d  b y  
th o  le a rn e d  M a g is tra te .

A l l  th ree  a c c u s e d  w e re  c o n v ic te d  o f  th e  ch a rg e s  c o n t a in e d  in  co u n ts
(1 ), (2 ) a n d  (3 ) a n d  e a c h  o f  th em  w as se n te n ce d  t o  a  te r m  o f  s ix  m o n th s ’ 
r igorou s im p r is o n m e n t  o n  e a ch  co u n t, th e  se n te n ce s  to  r u n  c o n c u r r e n t ly . 
A ll o f  th em  h a v e  a p p e a le d .

T h o  a p p e a l h a s  b e e n  p re ss e d  o n  t w o  g ro u n d s  :—

(1 ) th a t  th e re  w a s  a  m is jo in d e r  o f  a c c u s e d  a n d  ch a rg e s  a n d  th e
c o n v ic t io n s  s h o u ld  be qu ash ed  o n  th a t  g ro u n d .

(2 ) th a t , in  a n y  e v e n t ,  th e  e v id en ce  d id  n o t  w a r r a n t  th e  c o n v ic t io n
o f  th o  2 n d  a n d  3 r d  accu sed .

T h e  case  f o r  tire p r o s e c u t io n  w as th a t all th e  a c c u s e d  a c t e d  in  c o n c e r t  
a n d  c o n s e q u e n t ly  th c r o  w as n o m is jo in d e r  o f  th e  a c c u s e d . T h o  qu estion  
o f  m is jo in d e r  sh o u ld  b e  con s id ered  as a t  th e  tim o  o f  a c c u s a t io n  a n d  n o t  
on th e e v id e n ce  a s  f o u n d  a t  th e con c lu s io n  o f  th e  tr ia l.

A s  rega rd s th e  c o n te n t io n  th at th ere w as a  m is jo in d e r  o f  ch a rg es  
it  w as u rg e d  th a t  a  ch a rg e  o f  v o lu n ta r ily  a ss is t in g  in  d is p o s in g  o f  sto len  
p ro p e rty  c a n n o t  b e  jo in e d  as an  a lte rn a tiv e  t o  a  ch a rg e  o f  d ish on est 
reten tion  o f  s to le n  p r o p e r ly  a n d  a lso  th at th ese  a lte r n a t iv e  ch a rg es  ca n n o t  
bo  c o m b in e d  w ith  ch a rg e s  o f  h ou se -b rea k in g  a n d  th e ft .

C ou n sel fo r  th e  a p p e lla n t  relied  s tro n g ly  o n  th o  ju d g m e n t  o f  th is  
C ou rt in The Queen v. Wijcpala1. In  th at ca se  an a c c u s e d  w as ch a rg ed  
in th e  sa m e  in d ic t m e n t  w ith  the co m m iss io n  o f  th o  o f fe n c e  o f  th e ft  o f  
certa in  a r t ic le s  a n d , in  th o  a lte rn a tiv e , o f  r e te n t io n  a n d  d isp o sa l o f

{1062) 63 N. L. R. 3 /1.
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s to le n  p r o p e r ly .  T h e  fa c ts  o f  th a t  c a se  sh o w e d  th a t  th e  a ccu se d  w a s  
• fo u n d  m o r e  th a n  o n e  y e a r  a fte r  th e  d a te  o f  th e  a lle g e d  th e ft  in  p o sse ss io n  

o f  a  g o ld  ch a in  w h ich  w as o n e  o f  th e  s to le n  a r t ic le s  a n d  w a s co n ce rn e d  in  a 
tra n sa c t io n  in v o lv in g  a  ch eq u e  le a f  w h ich  h a d  been  to  nr fr o m  a  ch e q u e  
b o o k  w h ich  w a s  a n o th e r  o f  th e  s to le n  a rtic le s . T h o  p ossess ion  w a s  so  
lo n g  a ft e r  th o  th e f t  th a t  n o  p r e s u m p t io n  c o u ld  h a v o  been  d ra w n  a g a in s t  
th o  a c c u s e d  u n d e r  S . 114  (a) o f  th o  E v id c n c o  O rd in a n ce . In  o r d e r  to  
e s ta b lish  th e  ch a rg e  o f  th e ft  th o  p r o s e c u t io n  r e lie d  o n  ce rta in  e v id e n ce  
th a t  a b o u t  th re e  m o n th s  b e fo r e  th e  d is c o v e r y  o f  th o  loss  o f  th e  a r t ic le s  
th e  a c c u s e d  h a d  b e e n  seen  a t te m p t in g  t o  o p e n  a n  a lm ira h  in  w h ich  th o  
sto len  a r t ic le s  h a d  been  k e p t . T h e  e v id e n ce , h o w e v e r , sh o w e d  th a t  th e  
a lm ira h  h a d  n o t  in  fa c t  b een  o p e n e d  b y  th o  a c c u s e d  o n  th a t  o c c a s io n . 
T h e re  w a s  n o  c o n n e c t io n  a t  a ll b e tw e e n  th e  e v id e n c e  re la t in g  t o  th e  th e ft  
a n d  th e  e v id e n c e  re la tin g  to  f in d in g  th e  a ccu s e d  in  p ossess ion  o f  th e  g o ld  
ch a in  o r  th e  t r a n sa ct io n  in v o lv in g  th e  c h e q u e  le a f. T h e y  w e ro  th r e e  
in d e p e n d e n t  “ t r a n s a c t io n s ” . I t  w a s  h e ld  th a t  th o  ch a rg es  c o u ld  n o t  b o  
jo in e d  u n d e r  S . ISO (1 ) o f  th e  C rim in a l P r o c e d u r e  C o d o  as th e  a lle g e d  
o ffe n ce s  w e re  n o t  co m m itte d  in  tiro co u r so  o f  th e  sa m o  tra n sa ct io n  a n d  
th a t  S . 181 w a s  n o t  a p p lic a b le  as th e  e v id c n c o  r e le v a n t  t o  th e  tw o  
a lte r n a t iv e  c o u n ts  w as q u ito  d is t in c t  f r o m  th a t  w h ich  re la te d  t o  th e  
ch a rg e  o f  th e ft .

I n  th e  in s t a n t  case , h o w e v e r , th e  fa c ts  a re  q u ite  d iffe re n t . T h e  a lle g e d  
th e ft  t o o k  p la c e  o n  th o  2 2 n d  M a y  1966  a n d  th o  1st a c c u s e d  ivas p r o v e d  
t o  h a v e  b e e n  in  p ossess ion  o f  th e  s to le n  a r t ic le  a n d  to  h a v e  a t te m p te d  
t o  d is p o se  o f  it  o n  th e  fo llo w in g  d a y . I t  w as s u b m itte d  b y  C row n  C ou n se l 
th a t  th o  jo in d e r  o f  th e  ch a rg es  w a s  la w fu l u n d e r  S . 181 o f  th e  C r im in a l 
P r o c e d u r e  C o d e .

T h a t  s e c t io n  p r o v id e s  as fo l lo w s  :—

■‘ I f  a  s in g le  act. o f  scr ies o f  a c ts  is  o f  su ch  a  n a tu ro  th a t  it  is  d o u b t fu l  
w h ich  o f  se v e ra l o ffen ces  th o  fa c ts  w h ich  can  b e  p r o v e d  w ill c o n s t itu te , 
th e  a c c u s e d  m a y  b e  ch a rg ed  w ith  a ll o r  a n y  o n e  o r  m o re  o f  su ch  o ffe n ce s  
a n d  a n y  n u m b e r  o f  su ch  ch a rg es  m a y  b o  t r ie d  a t  o n e  t r ia l .............................

I l lu s tr a t io n  : A  is  a c cu s e d  o f  a n  a c t  w h ich  m a y  a m o u n t to  th e ft  o r
r e c e iv in g  s to le n  p r o p e r ty  o r  c r im in a l b re a ch  o f  tru s t  o r  ch e a tin g . H o  
m a y  b e  c h a rg e d  w ith  th e ft , r e ce iv in g  s to le n  p r o p e r t y ,  cr im in a l b r e a c h  
o f  tr u s t , a n d  ch e a tin g , o r  lie  m a y  b o  c h a rg e d  w ith  h a v in g  c o m m itte d  
o n e  o f  th e  fo llo w in g  o ffe n ce s , t o  w it , th e ft ,  r e ce iv in g  s to le n  p r o p e r ty , 
c r im in a l b re a ch  o f  tru st, a n d  c h e a t in g .”

I n  t h o  ca se  o f  The King v. Piyasena1 S o e r ts z  J .  s a id :  ‘ ‘ T h is  s e c t io n  
p o s tu la te s  a  c a se  in  w h ich  a d o u b t  arises  fr o m  th e  n a tu re  o f  th o  fa c t  o r  
ser ie s  o f  fa c t s  a n d  n o t  fr o m  a fa ilu re  t o  a p p re c ia te  th o  va lu e  o f  u n a m b ig u o u s  
fa c ts  o r  fr o m  a n  in a ccu ra te  v ie w  o f  th e  p o s it io n  in  la w  ar is in g  f r o m  th o s e  
fa c t s .” . O n  th e  fa c ts  e s ta b lish e d  in  th e  caso  u n d e r  co n s id e ra tio n  b y  h im , 
(h e  le a rn e d  J u d g e  h e ld  th a t  S . 181 h a d  n o  a p p lic a t io n .

. i  (1912) 44 N. L. R. 58. .



S o h o n i (C om m en ta ries  o n  th o  C o d o  o f  C r im ir .t l P r o ce d u re  o f  In d ia , 
1 4 th  e d it io n )  Tvhilo c o m m e n tin g  o n  th o  se c t io n  o f  th e  In d ia n  C o d o , 
c o r r e sp o n d in g  t o  S . 1S1 o f  o u r  C o d e  s ta te s  a t  p a g e  4 9 4  “ T h e  d o u b ts  f o r  
w h in h  th o  se c t io n  seek s t o  p r o v id e  a re  d o u b t s  as to  w h a t in feren ces  w ill 
b o  d ra w n  f r o m  th e  e v id e n ce  i f  b e lie v e d . T h e  d o u b t  w h ich  o f  s c v o ra l 
o ffe n ce s  th e  fa c ts  p r o v e d  w ill c o n s t itu te  m u st arise  fr o m  th e  v e r y  n a tu ro  
o f  th o  a c ts  o f  w h ich  i t  is in te n d e d  to  o f fe r  e v id e n c e .”

I n  th o  in s ta n t  ca se  th o  p r o s e c u t io n  re lie d  o n  th e  fo llo w in g  fa c ts  :—

(а ) T h a t  th e re  w a s a  th e ft  o f  th o  w h e e l in  q u e st io n  b e tw een  12 n o o n
o n  2 2 n d  M a y  1966 a n d  6  a .m . o n  2 3 rd  M a y  1966 fr o m  th o R a d io  
r o o m .

(б ) T h a t  th e  1st a c c u s e d  a c c o m p a n ie d  b y  th o  2 n d  a n d  3 rd  a ccu s e d  t o o k
th e  s a id  w h ee l t o  A b r a h a m  a t  10  p .m . o n  th o  2 3 rd  M a y .

(c ) T h a t  th o  1st a c cu s e d  o f fe r e d  t o  se ll th o  sa id  w h ee l to  A b ra h a m .

(d) T h a t  th e  a ccu se d  le f t  th o  w h ee l in  th o  c u s to d y  o f  A b ra h a m  a n d ,

(e) T h e  P o lic o  r e co v e re d  th e  w h ee l f r o m  A b ra h a m .

T h o  p o s it io n  o f  th e  p r o s e c u t io n  w as th a t  w h ile  it w as p erm issib le  fo r  
th o  C o u r t  t o  d ra w  ce rta in  p re su m p t io n s  u n d e r  S . 114 ( « )  o f  the K v id cn ce  
O rd in a n ce  th o  fa c ts  th em se lv es  w ere  o f  su ch  a  n atu re  th a t  it w as d o u b t fu l  
w h ich  o f  th e  sev era l o ffen ces  s o t  o u t  in c o u n ts  1 -4  th o se  fa c ts  c o n s t itu te d . 
F r o m  th e  fa c t  o f  r e ce n t p o sse ss io n  a fte r  th o  th e ft , in  th e  a b sen ce  o f  a  
rea son a b le  e x p la n a t io n , th e C o u r t  w as e n t it le d  to  p resu m e that the a ccu s e d  
w ere  th e  th ie v e s  o r  th a t  th e y  r e c e iv e d  o r  re ta in e d  th e  w heel in q u e s t io n  
k n o w in g  o r  h a v in g  reason  to  b e lie v e  th a t  it w as a  s to len  a rtic le . T h o  
fa c t  th a t  th e  w heel h a d  been  le ft  b y  th e  a c c u s e d  in  th e  c u s to d y  o f  A b ra h a m  
a n d  w as fo u n d  b y  th e  P o lico  w ith  A b ra h a m  c o u ld  h a v e  le d  to  the in fe re n ce  
th a t  th e  a ccu se d  h a d  v o lu n ta r i ly  a ss is ted  in  th e d is p o sa l o f  tho s to lo n  

a rtic le .

W h ile  th e  illu s tra tion  u n d e r  S . 1S1 sh o w s that, th e  different, o ffe n ce s  
c o n te m p la te d  in  th e  se c t io n  a r e  c o g n a te  o ffe n ce s , th e  illu s tra tion  it s e lf  
is  n o t e x h a u s tiv e  o f  th o c o g n a te  o ffe n ce s  w ith  w h ich  an  a ccu sed  p e r s o n  
c o u ld  b e  ch a rg ed . A n  o f fcn c o  u n d er  S . 300 o f  tho P e n a l C od e  is o n e  w h ich  
is  c o g n a te  t o  an  o ffe n ce  tin d er  S . 394 o f  th e  C o d e .

In  The Queen v. Yellasamy 1 B a sn a y a k c  C .J . sa id  th a t  in o r d e r  th a t  
S . 1SI o f  th e  C rim ina l P r o ce d u r o  C o d e  m ayr b o  a p p lica b le , “ th e  fa c ts  
m u st b o  su ch  as w o u ld  e q u a lly  s u p p o r t  a n y  o n e  o f  th e sev era l c h a rg e s .”  
T h o  fa c ts  o f  th e in sta n t ease  a n sw e r  th is  te s t . T h o  jo in d e r  o f  th e  ch a rg es  
w as th e r e fo re  lega l.

[t, w as su b m itte d  o n  b e h a l f  o f  th e  2 n d  a n d  3 r d  a p p e lla n ts  th a t th o  

e v id e n ce  is n o t  su ffic ie n t t o  e s ta b lis h  th a t  they ' w ero  in  p ossess ion  o f  th o
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sto le n  w h e e l . T h e  le a rn e d  M agistra te  lias se t  o u t  h is  re a so n s  fo r  c o n v ic t in g  
th e  2 n d  a n d  3 r d  a p p e lla n ts  on  co u n ts  1, 2, a n d  3  a s  fo l lo w s  :—

“  T h o  2 n d  a n d  3 r d  accu sed  w ore seen  in  th o  c o m p a n y  o f  th o  1st 
a c c u s e d  w h o  w a s  in possess ion  o f  P I  o n  th o  n ig h t  o f  2 3 .5 .6 6 . T h e  2 n d  
a n d  3 r d  a c c u s e d  h a d  n o t  g iven  a n y  e x p la n a t io n  a s  to  th e ir  p resen ce . 
In  th e  a b s c n c o  o f  a n y  such  e x p la n a t io n  o n e  c a n n o t  c s ca p o  fro m  th o  
c o n c lu s io n  th a t  th e y  w ero  jo in t ly  e n g a g e d  w ith  th e  1st a c cu s e d  in  th e  
c o m m is s io n  o f  th e se  o ffe n ce s .”

T h e  p r o s e c u t io n  a p p a re n tly  re lied  on  S. 3 2  o f  th e  P e n a l C o d e  to  b r in g  
h o m o  th o  o ffe n ce s  a g a in s t  tho 2 n d  a n d  3 r d  a c c u s e d . I t  has b e e n  
r e p e a t e d ly  h e ld  b j '  th is  C ou rt th a t t h e m e r e  p r e s e n c e  o f  an  a ccu sed  is n o t  
su ffic ie n t  t o  e s ta b lis h  co m m o n  in te n tio n . O n  th e  e v id e n c e  led  it  w as n o t  
p o s s ib le  t o  d r a w  a  p resu m p tion  a g a in st th e  2 n d  o r  3 r d  a ccu se d  u n d e r  
S . 11 4  (a) o f  th e  E v id e n c o  O rd in a n ce . I t  is  o n ly  i f  th e p ro se cu t io n  
s u c c e e d e d  in  e s ta b lis h in g  con c lu s iv e ly  th a t  th e  2 n d  a n d  3 rd  a ccu se d  w ero  
in  p o s se ss io n  o f  th o  s to le n  a rtic le  th a t  th e  q u e s t io n  o f  a  re a so n a b le  
e x p la n a t io n  b } ' th e  a ccu sed  w ou ld  h avo  a r ise n  f o r  co n s id e r a t io n . T h o  
.2n d  a n d  3 r d  a c c u s e d  are  a c c o rd in g ly  e n t it le d  t o  a n  a c q u it ta l .

T h o  fa c ts  p r o v e d  a g a in st th o  1st a c c u s e d  w e r o  n o t  se r io u s ly  d isp u te d  
in  a p p e a l. T h o  q u estion  h ow ev er  arises a s  t o  w h e th e r  on  th e  e v id e n co  
th o  a c c u s e d  c o u ld  h a v e  been  c o n v ic te d  o n  a ll th o  c o u n ts  1 -3  a n d  
s e n te n c e d  in  r e s p e c t  o f  each  o f  th em . In  v ie w  o f  th e  fa c t  th a t  th o  1st 
a c c u s e d  w a s  in  p ossess ion  o f  th e stolen  a r t ic le  s o o n  a fte r  th e th e ft  a n d  h o  
fa i le d  t o  g iv e  a  rea son a b le  ex p la n a tion  f o r  su ch  p o sse ss io n  it  w as o p e n  
t o  tire C o u r t  u n d e r  S . 114 (a) o f  the E v id e n ce  O rd in a n c e  to  presu m e th a t  
th e  1st a c c u s e d  w a s e ith er  th e th ie f  o r  h a d  r e c e iv e d  th e  w heel k n o w in g  it  
t o  b e  s to le n . I f  th e  p resu m p tion  is d ra w n  t h a t  th o  a ccu s e d  is th e  t h ie f  
a n d  is  fo u n d  g u ilty  a n d  co n v ic te d  u n d e r  S . 3 0 9  o f  th o  P en a l C o d e ,-th o  
o c c a s io n  to  d r a w  th e a ltern a tiv e  p re su m p tio n  t h a t  h e  re ce iv e d  th e  w heel, 
k n o w in g  i t  t o  b e  sto len  w ill n o t  arise  a n d  h e  s h o u ld  n o t  th e re fo re  b o  
c o n v ic t e d  in  a d d it io n  u n d er S. 3 9 4  o f  th e  C o d e . G o u r  (P en a l L a w  o f  
I n d ia ,  7 th  e d it io n )  in  com m en tin g  o n  th e  c o r r e s p o n d in g  section  o f  t-lio 
In d ia n  C o d e  s ta te s  a t  p a ge  1913 :— "  W h e r e  th e  C o u r t  on  e v id e n ce  in  th e 
ca se  c o m e s  t o  th e  con clu sion  th a t th e  a c c u s e d  is  a  d ir e c t  p a rt ic ip a to r  in 
th o  t h e ft ,  th e re  is n o  qu estion  o f  h is  r e c e iv in g  s to le n  p r o p e r ty )  T h e  
t w o  o ffe n ce s  a r c  d is t in c t  a n d  a  p erson  p r o v e d  to  h a v e  c o m m itte d  th e ft  
c a n n o t  b e  c o n v ic t e d  fo r  rece iv in g  th e s to le n  p r o p e r t j ' ” . A t  p a g e  21 64  
h o  s ta te s  :— “  B u t  th ero  is  n o th in g  a g a in s t  h is  b e in g  tr ie d  fo r  th e  tw o  
o ffe n c e s , b u t  h is  c o n v ic t io n  m u st be  o n ly  f o r  o n o  o ffe n ce , th o  a ccu sed  
b e in g  th e n  a c q u it te d  o f  the o th er ! u n less th e  C o u r t  e le c ts  t o  c o n v ic t  h im  
in  th e  a lte r n a t iv e  .

‘ • N . J
I n  v ie w  o f  th e  c o n v ic t io n  o f  th e 1st a c c u s e d  u n d e r  S . 3 6 9  o f  th e  C od e , 

h is  c o n v ic t io n  u n d e r  S . 3 9 4  m u st b o  se t  a s id e . • '  ’

' L e a r n e d  C ou n se l fo r  th e  a p p e lla n ts  a lso  s u b m it t e d  th a t  th e e v id e n ce  
d o e s  n o t  w a r r a n t  th o 'c o n v ic t io n  o f  th e  1st a c c u s e d  o n  th e  ch a rg e  o f  h o u se ­
b r e a k in g  u n d e r  c o u n t  (1 ). I  agree  w ith  t h a t  su b m iss io n . A lth ou g h
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th o  e v id e n ce  o f  G u n a p a la  d is c lo s e d  th a t  h o  fo u n d  o n o  w in d o w  o p e n  w h e n  
h e e n te re d  th o  R a d io  r o o m  o n  th o  m o r n in g  o f  2 3 rd  M a y , th e r e  w a s  n o  
o th e r  c ircu m sta n ce  w h ich  le d  t o  a  n e ce ssa ry  in feren ce  th a t  th o  p e r s o n  o r  
p orson s  w h o  s to le  th o  w h e e l h a d  o n te r e d  th e ro o m  o r  ta k e n  th o  w h e e l 
th ro u g h  th a t  w in d o w . T h o  o ff ic e r  w h o  w as o n  d u t y  f r o m  1 p .rh . t i l l  
6  p .m . on  th o  2 2 n d  M a y  w a s  n o t  c a lle d  as a  w itn ess  a n d  o n o  c a n n o t  
e x c lu d e  tho p o s s ib ility  th a t  th e  w h ee l w as sto len  w h ile  th e  o ff ic e  w a s  
o p e n  d u rin g  th a t p e r io d . T h e  P o lic e  O ffice r  sta ted  th a t  w h on  h o  o x a m in e d  
th o  w in d o w  th ere  w a s  n o  lo c k  o n  it . T h ere  w as n o  e v id e n c e  th a t  th a t  
w in d o w  h ad  a  lo c k  a t  th e  t im e  th o  r o o m  w as c lo sed  o n  th e  e v e n in g  o f  th o  
2 2 u d  M ay o r  th a t  it  w as , in  fa c t ,  lo c k e d .

T h o  c o n v ic t io n  o f  th o  1st a p p e lla n t  o n  c o u n t (1 )  c a n n o t  th e r e fo r e  
sta n d .

In  th o resu lt I  se t a s id o  th o  c o n v ic t io n s  a n d  se n te n ce s  p a s s e d  o n  t h o  
2 n d  an d  3rd  a p p e lla n ts  o n  a ll c o u n ts  a n d  a cq u it  th e m . I  a ls o  s o t  a s id o  
th o  c o n v ic t io n s  a n d  s e n te n c e s  p a sse d  o n  cou n ts  1 a n d  3 o n  t h e '  1 st 
ap p e lla n t. I  a ffirm  th e  c o n v ic t io n  o f  th o  1st a p p e lla n t  o n  c o u n t  2. 
S in ce  tho 1st a p p e lla n t h a s  b e e n  a c q u it te d  o n  th e ch a rg e  o f  h o u s e -b r e a k in g  
I  su b stitu te  fo r  th o -se n te n ce  o f  s ix  m o n th s ’ r igorou s im p r is o n m e n t  p a sse d  
o n  c o u n t  2 o n  th e  1st a p p e lla n t  a  sen ten ce  o f  4  m o n t h s ’ r ig o r o u s  
im p rison m en t.

Conviction o f  the 1st appellant affirmed on count 2  only. 

Appeals o f the 2nd and 3rd appellants allowed.


