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Criminal procelure—Joindsr of charges and accused persors—Scopz—ANleaning of

cognate offences— Alternative charges—Conuiction permaissible only in respect
of one of them—Common inlention—Proof —Criminal Procedure Code, s3. 187 (1),
181—Penal Code, s8. 32, 369, 374, 376, 413—LEvidence Ordinance, 8. 114 {a).

(1) Tho quostion of misjoindoer of accuscd persons should bo considoered as as
tho time of accusation and not on theo ovidonco as found at the cenclusion of the

trial.

(ii) Aftor an articlo was suscended to huvo boun swolent by a purson bireaking
into a house, tho 1st accused vous i1: possession of tho steolon article on the
following day and attempted to disposs of it.

Held, that a chargo of voluntarily assisting in chisposing of steien proporty
cou!d bo jained ageinst the accused as an alternative to a chargo of dishenosbd
retantion of stelen property and also that these alternntivo charges could be
combined with charyges of huse-breaking and thelft. Tho joirder of tho charges
was ponissiblo under soction 181 of the Cruninal Frocedure Cede inasimuch as
tho fats sallozed in tho prosent case couid oqually support any one of tho
soveral charges. ’

“W’hilé tho tllustration under =oztion IS1 shows that tho d:fforent oficncos

contomplated in tho section aro cognnto offences, the iliustration itsoli is not
oxhaustive -of tho coznate’ offencos with which an accused person could be
charged. An offunce urder soction 396 of tho Tenal Ccde is one which 13

cognato to an offence urder section 394 of the Cedo.”

Where thoro aro altornative charges, tho accused can be’ convicted and
sontenced only in respect of ono of them.

(iii) Mero prosence of an accused person is not sufficient to establish common

intention within the meaning of section 32 of tho Penal Codo.

e,
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APPBAL from a judement of the Magistrate's Court, Hamblantota.

F. R.S. R. Coomaraswamy, with V. 3. S. Doralessa, for the 1st and
2nd accused-appellants. :

J. V. Swbasinghe, for the 3rd accused-appellant.

Sunil de Silva, Crown Counsel, for the Attorney-General.

Cur. adv. vult.

July 26, 1967. S1va SCrRAMANIAN, J.—

Tho three appecllants were charged on four counts as {ollows :(—

“(1) That, at Sooriya Wewa, between 22nd and 23rd May 19G6,
they did commit house-breaking by entering into the Radio room of the
wver Valleys Development Board in order to commit theft and
thereby commiited an ofienco punizshatle under S. 443 of the Penal

CO d G.

(2) That at the same time and place aforesaid and in the course of
the same transaction they did ctmmit theft of a spare motor wheel
bearing No. Y. 2. FL 1893 valied at Rs. £00 of lorry No. 24 Sn 1394
and tiicreby LOu“dnl{iCd an ojlence punishablc under 5. 36D of the Pena
(Crdo.

(3) ‘That they did on 28rd Alay 1865 at Kuembukwvoewa (‘ishom“:.‘{]j'
reeeive or retaiin the wheel referred to in count (2) knowing or naving
ceason to believe the same to be stolen proporty and thoereby COJ],II‘:utCﬂ'
awn oficnee under S, 394 of the Penal Code.

) In the alleraative to connt (3). they did on 233d Biay 1965 ot
oo we vols un'u]]\ asxist in (! I\])OS-II‘Ig the wheel referred to in

U
count (2) knowing or having reason to kelieve the same {o Le stolen

4.

L

of {the Penal Codle.

The facts of the caxe, as found by tno learned Magistrate, may be
summarized as follows :(—Abraham, the driver of lorry No. 24 S 1352,
owned by the River Valleys Development Board, had left the sparo
whecl of the said lorry in the Radio rcom of the Board somctime prior

o 22nd May 1966. Onc Gunapala who worked in the Radio room had

becn on duty from 6 a.m. to 12 noon on 22nd dlay 1966. At 12 noon

when he elosed the doors and windows of the room before going off-duty -
he saw the said wheel in the room. He handed over the Jkeys of the room
to another oflicer who was on duty from 1 p.m. At 6 p.m. that cffcer
while going off-duty handed back the keys to Gunapala. On the inorning
of the 23rd May 1966, the room was openied again by Gunapala at 6 a.m.
His attention was then drawn by one Gunadasa who also worked in the

same room to the fact that one of tho windows was open. At the same
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timoe he noticed that the wheel was missing from the room. Abraham,
from whom inquiry was made, stated that he had not removed it and a

complaint was mado to the Police regarding the loss.

At 10p.m. on the same day, viz., 23rd May 1966, the 1st accused went
to the housec of ono Albert, a motor van driver, who lived about six miles

away from the Radio room from which the wheel had been stolen and
offered it for sale to Albert. The lst accused was accompanied by the

2nd and 3rd accused. Albert informed them that he could not examine
the tyre then as it was dark and requested them to leave it behind and to

call the next morning when he would make an offer after examining it.
They left tho tyre with Albert and received from him Rs. 10 for their

expenses but they did not call tho next day as promised.

On 25th May 1966 Police Constable Perera, who had been detailed to
inquire into the complaint of theft, acting on certain information, went
to tho house of Albert at midnight and recovered the wheel. On a
statement made by Albert, the three accused were arrested. Albert’s

evidence was corroborated by another witness Fremadasa.

The 1st and 3rd accused did not give evidence. The 2nd accused gave
cvidenco and denied any knowledge of the transaction and stated that
he had been falsely implicated. His evidence was, howerver, rejected by

tho learned Magistrate.

All three accused were convicted of the charges contalned in ccunts
(1), (2) and (3) and each of them was sentenced to a term of six months’
rigorous imprisonment on each count, the sentences to run concurrently.

All of them have appealed.

L s

The appeal has been pressed on two grounds (—
(1) that there was a misjoinder of accused and charges ana ile
convictions should ULe quashed on that ground.
(2) that, imn any event, the evidence did not warrant the conviction
. of tho 2nd and 3rd accused.

The casc for the prosecution was that all the accused acted in concert
and conscquently thero was no misjoinder of the accused. The question
of misjoinder should Le considered as at the time of accusation and not

on the evidence as found at the corclusion of the {rial.

As regards the contention that there was a misicinder of charges
it was urged that a charge of voluntarily assisting in disposing of stolen
property cannot be joirned as an alternative to a charge of dishonest
retention of stolen property and also that these alternative charges cannot
be combired with charges of house-breaking and theft.

Counsel for the appellant relied strongly on tho judgment of this
Court in Zhe Queen v. Wijepalu!. In that case an accused was charged
in the same indictment with the corimission of the offence of theft of
certain articles and, in tho alternative. of vetention and disposal of

t (1962) 68 N. L. R. 344.
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stolen property. The facts of that case showed that the accused was
- found more than one year after the date of the alleged theft in possession
of a gold chainwhich was one of thestolenarticles and was concerned in a
transaction involving a cheque leaf which had been torn from a cheque
book which was another of the stolen articles. Tho posscssion was so
lorg after the theft that no presumption could have been drawn against
tho accused under S. 114 (¢) of tho Evidenco Ordinance. In order to
establish the charge of theft the prosccution relicd on certain evidence
that about three months before the discovery of the loss of the articles
the accused had keen secen attempting to open an almirah in which tho
stolen articles had Lbeen kept. The evidenco, however, showed that the
almirah had not in fact been opencd by tho accused on that occasion.
There was no connection at all between the evidence relating to the theft
and the evidence relating to finding the accused in possessien of the gold
chain or the transaction involving the cheque lcaf. They wero three
independent ‘“transacticns’. It was held that tho charges could not bo
joined under S. 180 (1) of the Criminal Precedure Codo as the allcged
offences were not committed in the courso of the samo transaction and
that S. 181 was not applicable as the evidenco relevant to- the two
alternative counts was quito distinet from that which related to the

charge of theft. . | )

theft took place on the 22nd May 1966 and tho lst accused was proved
to have been in possession of the stolen articlo and to have attempted
to dispose of it on the following day. It was submitted by Crown Counsel
that the joinder of the charges was lawful under S. 181 of the Criminal

Procedure Code.

That section provides &3 follows :—

“If a single act, of scries of acts is of such a nature that it is doubtful
which of several offences the facts which can be proved will constitutle,
the accuscd may be charged with all or any one or more of such offcnees
and any number of such charges may be triedatonetmal. .. .........

INustration: A is accuced of an act which may amount to theft or
recciving stolen property or criminal breach of trust or cheating. Ho
may be charged with theft, feceiving stolen property, criminal breach
of trust, and cheating, or he may be charged with having committed
one of the following offences, to wit, theft, reeciving stolen property,
criminal brecach of trust, and cheating.”

In the case of The King v. Piyasenal Soertsz J. said: “‘This scction
postulates a casc in which a doubt arises from the nature of tho fact or
- serics of facts andnot from a failure to appreciate tho valuc of unambiguous

facts or from an inaccurate view of the position in Jaw arising from those
facts.”” On the facts established in the caso under consideration by him, -

" the learned Judge held that S. 181 had no application.
1 (1942) 44 N. L. R. 58. .
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Sohoni (Commentaries on the Codo of Crimirel Procedure of India,
14th cdition) while commenting on the scction of the Indian Code,
corresponding to S. 181 of our Code states at page 494 ““The doubts for
which the scction seeks to provide are doubts as to what infercnces will
be drawn from the evidence if beliecved. The doubt which of several
offences the facts proved will constitute must arise from the very naturo
of thoe acts of which it is intended to offer evidence.”

In the instant case the prosecution rclied on the following facts :—

(a) That there was a theft of the wheel in question between 12 noon
on 22nd Bay 1966 and 6 a.m. on 23rd May 1966 from the Radio

room.

(6) That the 1st accused accompanied by tho 2nd and 3rd accused took
the said wheel to Abraham at 10 p.m. on tho 23rd May.

(c) That tho 1lst accuscd offered to scll the said wheel to Abraham.
(d) That the accused left the wheel in the custody of Abraham a,nd;

(e) The Polico recovered the wheel from Abraham.

The position of the prosccution was that while it was permissible for
the Court to draw certain presumptions under S. 114 («) of the Kvidence
Ordinance the facts themselves were of such a nature that it was doubtful
which of the scveral offences sct out in counts 1-4 those facts constituted.
Trom the fact of rceent posscssion after the theft, in the absence of a
roasonable explanation, the Court was entitled to presume that the accused
were the thicves or that they received or retained the wheel In question
knowing or having recason to believe that it was a stolen article. Tho
fuct that the wheel had been left by the accused in the custody of Abraham

anrl was found by the Police with Abraham could have led to the inference
that the accused had voluntarily assisted in the disposal ot the stolen

article.

While the illustration under S. 181 shows that the different offenecs
contemplated in the section are cognafe oflences, the illustration itself
is not exhaustive of the cognate offences with which an accused person
could be charzed. An offenco under S. 396 of the Penal Code 1s one which
is cognate to an offence under S. 394 of the Code.

Ia The Queen v. Vellasamy * Basnayake C.J. said that in order that
S. 181 of the Criminal Procedure Code may be applicable, ‘“the facts
must be such as would equalily support any onec of the scveral charges.”
Tho facts of the instant case answer this test. The joinder of the charges

was therefore legal.

[t was submitted on behalf of the 2nd and 3rd appellants that the
avidence is not sufiicient to establish that they were in possession of the

(1970 63 N. L. B. 265 at page 27 1.
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stolen whecel. The lecarned dMagistrate has set out his reasons for convicting
tho 2nd and 3rd appcllants on counts 1, 2, and 3 as follows :(—

“The 2nd and 3rd accused were seen in the company of tho Ist
accused who was in posscssion of P1 on the night of 23.5.66. The 2nd
and 3rd accused had not given any explanation as to their presence.
In the absenco of any such cxplanation one cannot escape from the
conclusion that they were jointly engaged with the 1st accused in thé

commmission of these offences.”

The prosccution apparently relied on 5. 32 of the Penal Code to bring
homo tho offences against tho 2nd and 3rd accused. It has been
repeatedly held by this Court that the mere presence of an accused is not,
sufficient to establish common intention. On the evidence led it was not
possible to draw a presumption against the 2nd or 3rd accused under
S. 114 (a) of the Ividence Ordinance. [t 1s only if the prosecution
succeeded in establishing conclusively that the 2nd and 3rd accused wero
in posscssion of the stolen article that the question of a reasonable
cxplanation by the dccused would have arisen for consideration. Tho

2nd and 3rd accuscd are accordingly entilled to an acquitial.

The facts proved against the 1st accused wero not scriously disputed
in appeal. Tho question however arises as to whether on the evidence
tho accused could have been convicted on all the counts 1-3 and
sentenced in respect of cach of them. In view of the fact that tho 1st
accused was in possossion of the stolen article soon after the theft and he
failed to give a rcasonable c\planatlon for such posscssion it w as open
{o the Court under S. 114 (a) of the Evidence Ordinance to presume that
the 1st acoused was either the thief or had received the whecl knowing it
to be stolen. -if the presumption is drawn that the arcused is the thief
and is found guiity and convicted under S. 389 of the Penal Code,- the
occasion to draw the alternative presumption that he received the wheel
knowing it to be stolen will not arise and he should not therefore be
convicted in addition under S. 394 of the Code. Gour (Penal Law of
India, 7th cdition) in commenting on the corresponding seetion of the
Indian Code states at page 1913 :—*“ Where the Court on evidence in the
casc comcs to the conclusion that the accused i1s a direct participator in
the theft, therec is no question of his rceeciving stolen property! The
two offences are distinet and a person proved to have committed theft
cannot bc convicted for receiving the stolen property ™. At page 2164
he states :—* But thero is nothing against his being tried for the two
offcnces, but his conviction must be only for ono offence, the accused
being then acquxtted of the other; unless the Court elects to convict him

1n the alternative = - | | .

\.

In view of the conviction of the lst accused under S ‘360 of the Ccde

~

hls conviction under S.394 must bo seb aside. - | A

Leamed Counsel for the appcllants also submltted that the cv idence -
does not warrant the conviction of the 1st accused on the ch'zrge of house-

breaking under count (1). I agreé with that subimission.. Althouch
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the evidence of Gunapala disclosed that he found one window open when
he entered the Radio room on tho morning of 23rd May, there was no
other circumstance which led to a nceessary inference that tho person or
porson3 who stole tho wheel had ontered the room or taken thoe wheel

through that window. The officer who was on duty from 1 p.m. till.
6 p.m. on the 22nd May was not called as a witness and ono cannot
exclude the possibility that tho vrhzel weaes stolen while the office was
open during that period. The Police Officerstated that whon ho oxamined
tho windew there was no lock on it. There was no evidence that that
window had a lock at the time the room was closed on the evening of the

22und May or that it weas, in fact, locked.

The conviction of tho 1lst appellant on ¢ount (1) cannot thercifore

stan:d.

In tho result I set aside tho convictions and sentences passed on the
2nd and 3rd appecllants on all counts and acquit them. I also set asido
tho convictions and sentences passed on counts 1 and 3 on the, 1st
- appellant. I affirm the conviction of tho lst appellant on count 2.
Since tho 1st appellant has been acquitted on the charge of house-breaking

I substitute for the-sentence of six months’ rigorous imprisonment passed

on count £ on the 1st appcllant a sentence of 4 months’ rigorous

imprisonment.

Convictior of the 1st appellant affirmed on count 2 only.
. Appeals of the 2nd and 3rd appellants allowed.



