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Mortgage— Usufructuary mortgage in favour of A—Subsequent usufructuary 
mortgage in favour of B—Right of subsequent mortgage to discharge the 
previous mortgage.

h  granted to the defendant a usufructuary mortgage bond in 1940 
and subsequently in 1942 granted another usufructuary mortgage bond 
to the plaintiff. Plaintiff brought the amount of- the earlier bond int,o 
court, not in the name of the debtor but in his own right as subsequent 
mortgagee, and asked for an order that the defendant should accept the 
said sum and give a discharge of the bond.

Held, that in the absence of proof that the prior mortgagee (the 
defendant) had taken steps to enforce his rights the plaintiff was not 
entitled to redeem the mortgage granted to the defendant.

CA S E  referred to  a B e n ch  o f  three' Ju dges in term s o f  section  775 (1) 
o f  the C ivil P rocedu re  C ode. T h e fa cts  appear from  the 

argum ent.

E . B . W ikrem anayake (w ith  h im  H . Samaranayake), for  the plaintiff, 
ap p ella n t.— B y  deed  o f A u gu st 14, 1940 (D  2), on e L  granted  a usu fructuary  
m ortg ag e  to  the defen dan t, and su bsequ en tly  on  O ctober 8 , 1942, gave 
a  usu fructuary  m ortgage (P  2) o f the sam e p rop erty  to  th e plaintiff.. 
P laintiff has tendered to  the defen d an t R s . 625 in .full p a y m en t o f the 
d eb t due under D  2 and asks in the presen t a ction  that the bond  D  2  be 
d ischarged . H e  is en titled  in law  to  su cceed . A  secon dary  m ortgagee 
can  in his ow n  right discharge a prior m ortgage  and the prior m ortgagee 
is under a legal d u ty  to  a ccep t p a y m en t an d  discharge the bon d . This 
v iew  w as accep ted  in H eem a v. Punchibanda  1 a lth ou gh  in th ats case the 
person  w ho offered p a ym en t w as the agen t o f  the deb tor. T h e  pla intiff 
in the present case  can , a lthough  he does n ot have th e authority  o f  the 
d eb tor, ob lige  the d efen d an t w h o is the cred itor  to  rece iv e  the p a ym en t 
w h ich  he offers in the nam e o f  th e d eb tor— W a lte r  P ere ira ’s Laws o f  
C eylon  (2nd ed.) pp. 765, 534; G rotiu s Jurisprudence 2. 48. 43. (L e e ’ s 
T ranslation  p . 289) ; W ille ’ s M ortgage and Pledge in S. Africa (1920 ed.) 
p p .  269, 236.

[J ayetileke J .— V oet 20. 4. 35 w h ich  is referred  to  in N a th a n ’ s 
■ Com mon Law o f S. Africa, Vol. 2, Art. 1037A  w ou ld  appear to be  against 
y o u .]  T he w ords “  in h is nam e an d on  h is b eh a lf ”• in  V oet 20. 4. 35 
d o  n ot m ean  th at the person  w h o  offers p a y m en t sh ou ld  have th e authority  
o f  the debtor. P o th e r ’s  Obligations 3. 1. 1 (463) (E v a n s ’ Translation  
p .  330) is d irectly  in p oin t.

N. Nadarajah, K .C . (w ith  h im  H . W . Thambiah), fo r  th e defen dan t, 
resp on d en t.— T h e  d efen dan t ca n n ot be com p e lled  to  "a ccept p a y m en t from  
th e  pla intiff unless the p a y m en t is m ade at the in stan ce o f  the d eb tor  o f  
unles? Vhe defen dan t has sou gh t to  en force  b y  action  h is rights under D  2

1 (1921) 23 N. L. B. 95.
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against the debtor— Sanmugam Chetty et al. v . Khan et a l.'; P oth ier ’ s 
Obligations (E v a n s ’ Translation  pp . 328-332, particu larly  at p. 331); 
Rattaranhamy v. Appunaide et al.2; G rotius Jurisprudence (L e e ’s 
Translation  p . 489, ss. 7, 8  and 10); B u rg e ’s Colonial Law , Vol. 3, p. 316 
(1st ed.)

E . B . Wikremanayake replied.
Cur. adv. vult.

M arch  5, 1945. K euneman J .—

This m atter has been  referred to  th is B en ch  o f three Judges in term s o f 
section  775 (1) o f the C ivil P rocedure C ode. One L iyanasekera granted 
to  the defendan t a usu fructuary m ortgage bond— D  2 o f 1940-^-and 
subsequently  granted another usu fructuary m ortgage bond— P  2 of 1942—  
to  the ■ plaintiff. T he plaintiff brought the am ount of the earlier bond  
in to  court and asked fo r  an order th at the defendant should accept the 
said sum  and give a discharge o f the bond. A t the trial the follow ing 
issues w ere fra m ed : —

(1) A s the plaintiff is on ly a m ortgagee from  the ow ner o f the land ,
is he en titled  to  m aintain  this action  and obtain  a discharge of 
the bond  in favou r o f  the defendan t?

(2) D id  plaintiff tender the am ount due on the bond in favour o f
defendan t prior to  action?

T h e second  issue is im m aterial as the m on ey  was brought into court 
w ith  the pla int. T h e D istrict Judge answered the first issue against the 
plaintiff, w ho appeals from  that ju dgm en t.

The tw o C eylon  cases c ited  at the hearing do n ot cover this p o in t; 
H eem a v. Punchibanda 3 and Rattaranhamy v. Appunaide *. In  each o f  
these cases the plaintiff had authority  from  the m ortgagor to pay off th e 
prior m ortgage, and w as acting as the agent o f the m ortgagor. In  the 
present case Counsel for the plaintiff adm itted that he cou ld  not m aintain  
th e  action  as agent o f the m ortgagor, and that he did not com e in in that 
capacity . Counsel cla im ed to  m aintain  the action  as m ortgagee. T h e 
question  w e have to  consider is w hether a subsequent m ortgagee has the 
right to  com p e l a prior m ortgagee to a ccep t paym ent o f the am ount due 
to  h im  and to  give a discharge o f his bond.

V o e t  in his C om m en tary  on  the P an d ects deals w ith  this m atter. In  
20. 4. 5 he refers to the rights of persons in possession o f pledges to  pay 
on action  brought by  another p ledgee, and considers w hether cession  o f  
action  takes place under those circum stances. H e  adm its that the 
m atter is not quite clear, bu t argues as fo llow s : —

"  I t  can n ot indeed be denied th at a stranger w ho spontaneously 
(sponte sua— i.e .,  w ith ou t being  im pelled  by  his ow n interest) offers to  
pay  an oth er ’ s debt to a cred itor on  beh alf o f a debtor has no legal right 
to  have the obligation  (i.e ., the m ortgage) transferred to h im  (by  the 
cred itor w hose claim  h e thus satisfies) . . . .  bu t it is otherw ise 
w hen  one either in pu rsuance o f a con tract, as in the case o f  guaranty 
(constitu tu m ) and suretysh ip , or under the apprehension o f losing possession

1 (1906) 2 A. C. B. 10 at 12-13.
2 (1928) 30 N. L. B. 97.

3 23 N. L. B. 95. 
> 30 N. L. B. 97.
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■of any k ind  (m ore esp ecia lly  w h en  an  aotion  has b een  co m m e n ce d  b y  the 
cred itor  against h im  ‘ as th e  ‘ deten tor  ’ o f  a p led ge) ofiers p a y m en t to  a 
cred itor w h o  is neither unw illing  nor re lu cta n t (to  rece ive  it) b u t is taking 
every  m eans o f  en forcin g  it, an d  in d efa u lt o f  th is  is ab ou t to  deprive h im  
o f  th e  possession  (B erw ick ’s V oet  p . 384.)

I  have c ited  th is passage in  fu ll b ecau se  som e reliance w as p la ced  upon  
it  b y  C ounsel fo r  th e ap pellan t. B u t  I  d o  n o t th in k  it covers th e present 
case . V o e t  talks o f  a case “  w here an action  has been  com m en ced  b y  the 
cred itor  ” , or  else th e cred itor “  is tak ing ev ery  m eans o f  en forcin g  it, 
and in d efa u lt o f  th is is about to  deprive h im  o f  the possession  ” . I n  the 
latter case V o e t  a lso postu lates that th e cred itor  ”  is n either unw illing nor 
reluctant to  rece ive  it ” . In  th at case  a person  w h o  is n ot a m ere 
■“  stranger ”  m a y  pay  the deb t an d  obta in  cession  o f  action .

See in th is con n ection  Sanmugam G hetty v . Khan  “  V o e t ’s reasoning
............................... show s th at the cond ition  o f  being  su ed  b y  the cred itor  is
essentia l to  the right o f  a possessor to  p a y  an d  c la im  cession  ” .

V o e t  deals w ith  th e  tender b y  a p osterior to  an  anterior h yp oth ecary  
cred itor  in  20 . 4. 34 & 35. T h e passages w h ich  are o f  im p ortan ce  are as 
fo l lo w s : —

“  34 . T h e  secon d  part o f  th is title  treats o f  those w ho su cceed  
in the p la ce  o f  prior h yp oth ecary  cred ito rs : as to  w h ich  it sh ou ld  be 
kn ow n  that posterior h yp oth ecary  cred itors cou ld  ten der to  a prior one, 
even  against his w ill, w hat is due to  h im , and  thus su cceed  in  th e p lace  
o f  the prior m ortgagee th us settled  w ith , in  resp ect bo th  o f  p r in cip a l and 
in terest, although  th e d eb tor  w as n ot a con sen tin g  pa rty  to  such  
su ccession  ” . (B erw ick ’s V oet  p . 428.)

In  35 V o e t  deals w ith  th e  fa c t  th at th ese  ten ders had  som e ”  in equ ity  ” , 
and adds “  T h ey  w ere inequitable in th is, th at the anterior cred itor w as 
d ep rived  o f  the ben efit o f  a m ortgage  obta in ed  (it  m igh t be) through  the 
greatest pruden ce and foresigh t as security  fo r  his loan  and in terest 
( i .e ., b y  w ay  o f a con v en ien t and  prud en t in vestm en t o f  his m o n e y : Tr.); 
and so the m ore fortunate he h ad  been  in p rovid in g  h im se lf w ith  a suffi
c ie n t h yp oth ec  the m ore liable w as h e to  be  thrust ou t o f  it b y  a tender 
from  a posterior cred itor; h is v ig ilan ce  thus profiting  n ot h im se lf b u t 
others. T h ey  w ere necessary  h ow ever b ecau se  the second  cred itor cou ld  
n ot efficaciously  sell th e p ledge against the w ill o f  the prior m ortgagee 
w ith ou t first tendering  to  h im  p a ym en t o f  the deb t. . . . B u t  as
b y  our usages the posterior cred itor  m a y  righ tly  dem an d  a so lem n  (i.e., 
ju d icia l) sale o f  the p led ge against th e w ill o f  the first, th is right o f  tender 
fa ils  thus far, th at it can n ot b e  forced  on  an anterior unw illing cred itor 
so as to  transfer the right o f  p referen ce  in the p le d g e : th ou gh , for  the 
rest, it m a y  be agreed betw een  th e first and secon d  cred itor, 
that th e right to  th e d eb t, an d  equ ally  th e  right o f  m ortgage and of 
preferen ce , shou ld  pass to  h im  w ith  w hose m on ey  the h yp oth ecary  
cred itor has been  paid  . . . .  (Berw ick  p . 429.)

I t  is im portant to  rem em b er  th at in section  34 V o e t  is setting  ou t the 
la w  as contained  in Ju stin ian ’ s C od e  and  D igest, and  his referen ces are

1 A. C. R. 10 at 13.
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to 'th e  C ode and the D igest. In  section  35 he sets ou t first the “  inequity ”  
in this, and also argues th at at that tim e there w as a necessity  so to- 
regard the law  “  because the secon d  cred itor cou ld  not efficaciously  sell th e 
p ledge against the w ill o f  the prior m ortgagee w ithout first tendering t o  
h im  paym en t o f  the d eb t This ground o f  “  necessity  ”  had ceased to- 
ex ist under the R om an -D u tch  law , for “  by  our usages ”  the posterior 
m ortgagee cou ld  dem and a ju dicia l sale o f  the pledge against the w ill o f  
the first. C onsequently  the right o f  tender cou ld  “ not be  forced  on  an 
anterior unw illing purchaser, so as to  transfer the right o f  preference in- 
the pledge B u t it was open  to  th e  second  creditor “  b y  convention  
to  obtain  a transfer o f  the rights o f  the prior creditor accord ing to the- 
legal form .

T he authority  o f  P oth er on  O bligations has also been cited  to  u s : Par-; 
111. C. 1 A rt. 1,463— 464 (E v a n s ’ Translation  pp . 330,331). T he follow ing 
passages m ay be n o te d : —

“  463. I t  is n ot essential to the valid ity  o f  the paym ent that it was 
m ade by the debtor or any person  authorised by  h im ; it m ay  be m ade- 
by  any person  w ith ou t such authority  or even  in opposition  to  his orders, 
provided it is m ade in his nam e and in his discharge, and the property  
is effectually  transferred; it is a valid paym ent, it induces the extinction ; 
o f the obligation, and the debtor is discharged even  against his w ill 
(The authority  c ited  for  th is is G aius.) “  B u t if the paym ent w as not 
m ade in the nam e o f  th e  real debtor it w ould not be v a lid .”

L ater  P oth er (in 464) points out th at no difficulty arises in this c o n 
nection  w here the cred itor has agreed to  receive the paym ent, b u t that 
the authorities “  do n ot decide w hether the creditor can  or cannot be 
obliged to  receive the p aym en t ” . H e  then considers certain  tex ts  and 
continues— “  F rom  these tex ts the rule m ay be in ferred that any tender- 
m ade to  the creditor by  any person  w hatsoever in the nam e o f the debtor 
will be  valid , and p lace the creditor en dem eure, w hen  the debtor has an 
interest in the p aym en t, so as to p u t an end to any action w hich the 
creditor m ay  have com m en ced , or to stop the accum ula tion  o f interest o r  
to  extinguish a right o f h ypoth ecation . B u t  if the paym en t offered w ould  
'h o t procure any “  advantage to the debtor, and w ould  have no other- 
e ffect than to  change his cred itor, the offer ou gh t n ot to  be regarded “ . 
H ere  the right is given  to  any person  interested in the p aym en t to  o f fe r  
to  the prior m ortgagee the am oun t o f  the debt and so to  obtain an ex tin 
gu ishm ent of the obligation . B u t  tw o  points m ay  be noted in this 
con n ection : (1) that the offer o f p aym en t m u st b e  m ade in the nam e o f the 
d eb tor ; (2) that the offer shou ld  n ot be regarded if it does not procure 
any advantage to the debtor, fo r  instance if it has no other effect than to  
change his creditor.

R eferen ce  has also been  m ade to G rotius— B k  2, ch  48, 43— (M aasdorp 
3rd E d n . p . 1.92). “  A  later m ortgage m a y  tender to one w ho has p rece 
d en ce  p aym en t o f  his cla im , and thus step  in to his p lace by  cession  o f  
a c t io n .”  I t  is sufficient to  say th at G rotius is not here dealing w ith  th e 
righ t o f  a posterior cred itor to  com p el a prior cred itor to  receive paym ent..
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I  need o n ly  ad d  in S ch orer ’s N otes on  th is  section  there is a: 
reference to  V o e t  20. 4. 35. (M aasdrop  3rd. E d n . p . 546).

There is also u passage in  B u rge  (1638 E d n . V o l. I l l  p . 816) based 
on  the D igest. B u t  B u rge  is n ot con sid erin g  w hether the cred itor 
can  b e  com p elled  to  a ccep t the p a y m en t. “ I t  (p a ym en t) m a y  b e  m ade- 
by  any person  w ith ou t any  authority  from  and even  in  opposition  to  the. 
orders o f  the d eb tor if it is m ade in the n a m e  o f  and in discharge o f  
h im ” .

I t  m a y  be argued that the passages in V o e t  and in P oth ier are not- 
reconcilab le . I f  th is is so , I  th ink w e ou gh t to  rely  on the auth ority  o f 
V o e t  rather than o f P oth ier. B u t  it is possib le th at in  20. 4. 35‘ 
V o e t  w as in fa c t dealing w ith  the cession  o f  action , "as d istin ct from  the 
ex tin ction  o f  the d eb t, and th at he said n o m ore than th at a cession  o f  
action  cou ld  n ot be forced  upon  an u nw illing  cred itor. I  th ink the tw o 
passages m a y  be recon ciled  upon th is v iew . B u t  even  accep tin g  the law  
as laid dow n  b j P oth ier  as applicab le  to  th is  case, it is clear that the tender 
o f  p a ym en t in this case w as n ot m ade in the n am e o f  the debtor. T h e 

pla in tiff has all a long in the proceedings in sisted  on his right as su bse
qu en t m ortgagee to pay  off the d e b t . In  his p la in t (paragraph 6) h e  
asserted th at he acted  as "agen t for the d eb tor  b u t he- w ithdrew  from  this 
p osition  in the course o f  the proceed ings, and he has now here asserted 
th at he m ade the tender in the n am e o f  the deb tor. I  m a y  add  th at if  
in fa c t  the plaintiff c la im ed  cession  o f  action , his offer shou ld  b e  d is
regarded, for  there w ould  be n o advantage to  the d eb tor , in  th at the on ly  
resu lt w ould  be a change " o f  cred itor. B u t  cou n se l fo r  th e pla in tiff 
has stated th at he does n ot c la im  cession  o f  action , and the pla in tiff h a s  
n ot asked for it  in the prayer o f  his plaint.

In  m y  opin ion  the various authorities establish  the fo llow in g  
propositions': —

(1) I t - is  open  to  any person  w ho has an in terest in the p a ym en t to  offer 
to  the prior m ortgagee th e am oun t o f  th e  d eb t w ith ou t the con sen t and even  
in op position  to  the orders o f  the debtor. T h e prior m ortgage- 
can  be com p elled  to  a ccep t the offer. In  th e ca se  o f  a valid  offer there- 
w ill be an end o f  any action  brou gh t b y  the prior m ortgagee, and the 
accum ula tion  o f  in terest w ill be stop p ed  and th e righ t o f  hypothecation - 
extingu ished. B u t  for th e offer to  be valid  it m u st be  m ade in  the 
nam e o f th e d eb tor and the offer w ill not- be  regarded if there is n o  
advantage to  the d eb tor fo r  ex am p le  if all th a t resu lts is a change o f  
cred itor. (F id e  Pothier 3 .1 .1 . and F o e t  20.4.34.)

(2) T h e person  w ho m akes th e  offer and  com p e ls  its a ccep ta n ce  w ill 
n ot obtain  th e cession  o f  a ction  n or  the righ t t o  any preferen ce in  the- 
p ledge, b u t any person  m a y  b y  agreem en t w ith  th e prior m ortgagee- 
obta in  a transfer o f  the la tte r ’ s r igh ts,, p rovided  the transfer is m ade- 
accord ing  to  th e form  perm itted  b y  law . ( Vide V oet 20.4.35.)

(3) W h ere  the prior m ortgagee  has b rou gh t action , or has taken  steps 
to  en force  his rights, .th e p osition  is d ifferent. (F id e  V oet 20 .4.5.)

I n  the present case  th e prior m ortgagee  (th e  d efen dan t) has n ot taken  
steps to en force  h is rights. T h e p la in tiff has m a d e  his o ffer  to  pay  th e
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am ou n t o f  the debt but he has n ot done so in  the nam e o f  the debtor, 
bu t in h is ow n right as subsequent m ortgagee. H is  action  m u st therefore 
fa il.

T he appeal is dism issed w ith  costs .

J ayetileke J .— I agree.

B ose J .— I  agree.

Appeal dismissed.


