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February 16,1937. KOCH J.— 

This appeal raises some interest ing and controversial points. 
The facts briefly are that the first respondent having obtained a decree 

for costs in D. C. Galle, No. 23,119, against the second respondent in that 
case issued wri t and seized the right, title, and interest of h i s judgment -
debtor to a land cal led Iha laweyamul la . The plaintiffs in this case, w h o 
are the appellants , c la imed to b e in possession of an undivided | t h s share 
of the land seized, but the c laim w a s dismissed w i t h costs. The plaintiffs, 
thereupon, inst i tuted these proceedings under section 247 of the Civil 
Procedure Code against the defendants—the successful judgment -
creditors and the judgment-debtor—to vindicate their rights. It is not 
in ev idence w h a t reasons the learned Judge had for dismissing t h e 
plaintiff's c laim, but presumably , the dismissal w a s d u e to his not hav ing 
b e e n satisfied that the plaintiffs w e r e in ut dominus possession of the share 
c la imed at the date of the seizure. I say this because in the vast majori ty 
of cases the only mat ter considered at an inquiry in c laim proceedings 
is that of possession at the date of seizure. This possession need not have 
b e e n long-sustained nor l a w f u l ; sufficient it wou ld be, h o w e v e r short its 

' duration, if it w e r e independent of the judgment-debtor. T h e claim 
J u d g e w o u l d h a v e no al ternat ive but to uphold the claim if possession of 
this nature has been establ ished, h o w e v e r strong the judgment-debtor's 
t i t le m a y be or h o w e v e r w e a k the plaintiff's. 

The unsuccessful c la imants have in these proceedings averred in their 
p leadings a t i t le to this share derived from the judgment-debtor—the 
second defendant—under a deed of transfer No. 15,900 dated J u l y 20, 
1928, i.e., four years prior to the issue of wr i t and seizure. They further 
aver that t h e y w e r e in possession of this share at the t ime of seizure, 
T h e y further state that " a cause of action has accrued to them to sue 
the defendants to establish a t i t le to the said interest" and finally pray that 
t h e y b e declared ent i t led to " the share and interest aforesaid ". 

T h e first respondent—first defendant—in his answer impeached the 
t i t le of the plaintiffs on the ground that the deed pleaded w a s executed in 
fraud of him. H e thus seeks to introduce a Paul ian action into these 
proceedings , but omits to m a k e a very necessary averment that h i s costs— 
t h e judgment -debt—have not been paid and are stil l owing. 
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Whether this could be done was a much debated question. In Fernando 
v. Joodt%, Wood Renton J. was strongly of opinion that the judgment-
creditor cannot be allowed to raise this issue and that this can only be 
done in a properly constituted Paulian action. Pereira J., in 5 Tomb. 9, 
said that the impeachment of a deed as fraudulent is not strictly inci­
dental to an action under section 247 of the Civil Procedure Code but 
more properly ought to form the subject of a distinct action to which 
the grantor should be a party. The same Judge, however, in Ossen 
Lebbe v. Daniel Diascountenanced such an issue in proceedings under" 
section 247 when all the parties were before the Court, and Wood Renton 
J., in Muttiah Chetty v. Rajah', was willing to permit that issue in an 
action under section 247. In an authoritative judgment of three 
Judges the case of Haramanis v. Haramanis' left very little doubt as to 
the inclusion of such an issue in proceedings under section 247, so that 
one may now consider the law fairly settled that this point can be raised, 
by the judgment-creditor in proceedings of that nature. 

The learned District Judge, however, without going into this issue 
dismissed the appellants' action on the ground that at the date of seizure 
the title was in a third party, viz., the second defendant's son-in-law, one 
Wijeris, who held a deed from the judgment-debtor, prior in date and regis­
tration to that held by the appellants. It is submitted by the appellants 
that Wijeris is not a party to this case and that all the plaintiffs need do 
is to show that they have title superior to that of the judgment-debtor. 
In fact, it is urged that this has been more than accomplished as it is 
the judgment-debtor himself who transferred the rights the plaintiffs claim 
under the deed to which I have referred, four years previously. 

On the other hand, Mr. Weerasooria submits that there is no such 
thing as superior and weaker title; a person has title or no title, because, 
says he, the title can only be in one person. No doubt, theoretically, 
Mr. Weerasooria is right but in practice how can such a pronouncement 
be made unless and until every single claimant to that title is before the 
Court and all the titles investigated and a verdict given ? 

There are three types of titles which are generally recognized in Ceylon 
as being safe, viz., (1) title under a partition decree, (2) a purchase from 
the Municipal Council when the property concerned has previously vested 
in the Council for arrears of rates, and (3) a settlement under the Waste 
Lands Ordinance. But even in these cases, however secure such titles 
may prima facie appear to be, they may be successfully attacked on the 
grounds respectively that the formalities prescribed prior to the sale in 
partition proceedings have not been complied with, or that there is a 
material defect in the conveyance in favour of the Municipal Ccjuncil or 
by the Council, or that the settlement in proceedings under the Waste 
Lands Ordinance has not been made after an inquiry. 

The plaintiffs' answer to the first defendant's contention appears from 
the proceedings to be that the very deed on which the first defendant 
is relying to show that his judgment-debtor had no title at the time of 
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t h e transfer to t h e plaintiffs i s a deed e x e c u t e d w i thout consideration and 
in trust. Certain mortgage bonds h a v e been produced by the plaintiffs 
t o s h o w that the judgment-debtor, in spite of this conveyance , remained 
i n possession and treated w i t h the property as though h e w e r e the owner . 
I t would , therefore, b e an open quest ion whether the earlier deed can be 
regarded as d ivest ing the judgment-debtor of his title. If it b e regarded 
that the deed does not divest , the plaintiffs c learly hold the title. 

In the Laws of Ceylon vol. II., the author says that a plaintiff w h o 
seeks for a declaration of t it le against a third party can successful ly s h o w 
that the defendant has " n o t i t le or a weaker t i t l e" . This is supported 
b y the rul ing in A p p u h a m y v. A p p u h a m y 1 . Hutch inson C.J. in de Silva 
v. Gunasekera •, observed that the defendant can succeed—putt ing out 
of considerat ion the issue on prescription—by showing " a good paper 
t i t le and that the plaintiff has no better t i t le ". This v i e w is supported 
b y Pereira J. in Goonesekere v. Fernando' w h o declares that the defendant 
cannot succeed unless h e can just i fy the ouster " by proof that at the date 
of ouster h e had a superior t i t le or acted under the authority of somebody 
h a v i n g a superior t i t l e" . 

I - a m therefore of opinion that if it came to a quest ion of t i t le all the 
plaintiffs w o u l d h a v e to establish is t it le superior to that of the judgment-
debtor. T h e fact that a third party had t i t l e pr ima facie superior to that 
of the plaintiffs is immateria l (Banda v. Mahatmaya'). 

This brings m e to the last point as to w h a t precisely has to be establ ished 
b y an unsuccessful c la imant w h o figures as plaintiff in an action under 
sect ion 247. 

Sec t ion 247 of the Civil Procedure Code lays down that the party against 
w h o m an order is m a d e at the c la im inquiry m a y inst i tute an action 
" to establ ish the r i g h t " w h i c h h e c la ims to the property in dispute, and 
sect ion 243, in referring to w h a t the c la imant w o u l d have to establish at 
the c la im inquiry, says that the c la imant w o u l d have to adduce ev idence 
to s h o w that at the date of the seizure h e had some interest in, or w a s 
possessed of, the property seized. It w o u l d therefore appear that, free 
from any complicat ions, a plaintiff in an action under section 247 
shou ld succeed if h e establ ishes the r ight h e c la imed at the claim 
inquiry . 

I have often heard the argument that a l though the material issue at a 
c l a i m inquiry is that of possession, the case is different w h e n the parties 
are against each other in an action under section 247, and that in such 
an action the quest ion of possession is submerged in the bigger issue of 
t i t le . I do admit that in the great majori ty of cases this is so, but 
t h e reason must be appreciated. The reason is that in all these cases 
t h e t i t le of the judgment-debtor is express ly raised by the judgment-
creditor and the conflict must perforce centre round the quest ion of 
superior i ty of title. In other cases the c la imant himself sets up an 
interest—ti t le—at the c laim inquiry, and this interest he wi l l have to 
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establ ish in t h e act ion under sect ion 247. (Vide "(1) Wijewardena v. 
Maitland \ (2) A b d u l Coder v. Annamally(3) Dissanayaka v. Baban', 
(4) Samaranayaka v. Sidembrem Chetty % (5) Abayaratne v. Supramaniam 
Chetty(6) Tamel v. Palqniappa Chetty *.) 

In this case the plaintiffs h a v e prayed for m o r e than t h e y n e e d h a v e 
done. T h e y w o u l d h a v e b e e n qui te in order had t h e y confined the ir 
prayer to h a v e it dec lared that t h e y w e r e in possess ion ut dominus a t t h e 
date of se izure and that the share w h i c h t h e y possessed should be re leased 
from the seizure. This h o w e v e r w i l l no t prevent the Court from grant ing 
t h e lesser relief, for it has b e e n h e l d that act ions u n d e r sec t ion 247 of t h e 
Civil Procedure Code are not e x e m p t from t h e genera l ru le that the 
Court has p o w e r to g ive l ess than is prayed for (Siyadoris Appu v. 
Wannigasekera ^ . It w a s open to the first defendant , i f h e w a s in a pos i t ion 
to do so, to h a v e c la imed superior t i t le in h i s judgment -debtor and t h u s 
force an i ssue o n t i t le . He , h o w e v e r , did not do th i s for obv ious reasons . 
Three i ssues w e r e accordingly framed, one of t h e m be ing w h e t h e r t h e 
plaintiff h a d t i t le to mainta in the action. £ h e learned Distr ict J u d g e 
he ld against the plaintiff on this i s sue and dismissed h i s act ion for t h e 
reason, as h e says , that the t i t le of the judgment -debtor had p r e v i o u s l y 
passed to another. 

I a m w e l l aware of ins tances w h e r e a plaintiff's act ion under sec t ion 247 
has been dismissed o n the ground that h e h a d no t i t le at the date of se izure , 
but these are cases w h e r e the plaintiff has compromised h imse l f b y 
a l l eg ing t i t le in another and d id not h a v e , at t h e d a t e of seizure, t h e 
c o n v e y i n g d e e d from that other—notorious ly a Fiscal's c o n v e y a n c e . 
(Vide Abubaker v. tikiri Banda*.) • 

I cannot see h o w this j u d g m e n t of the learned Distr ict J u d g e can, i n 
v i e w of w h a t I h a v e stated, b e sustained. Further , it w o u l d b e m o n ­
strous to p e r m i t the first defendant , w h o , on h i s o w n s h o w i n g , had se ized 
t h e right, t it le, and interest of the judgment -debtor o n t h e foot ing that 
h i s debtor had such interest , later to set u p t h e de fence that in point of 
fact h i s judgment -debtor h a d n o s u c h interes t at t h e da te of se izure . 
The first defendant has b y h i s act jockeyed t h e plaintiffs into assert ing 
their possess ion in a c la im and h e cannot n o w b e a l l o w e d to defeat b y t h i s 
m e a n s the plaintiffs f rom v indicat ing that r ight in t h e present act ion. 
H e is hoist w i t h h i s o w n petard and m u s t take the consequences . 

The first i ssue m u s t b e a n s w e r e d in favour of the appel lants , and t h e 
appeal a l l owed w i t h costs. 

The first respondent w i l l pay the appel lants their costs of the content ion 
in the Distr ict Court and t h e case w i l l b e r e m i t t e d for de terminat ion o n t h e 
remain ing issues. 

ABRAHAMS C.J.—I agree. 

Appeal allowed. 
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