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Pregent: Luacelles C.J. and De Sampayo A.J.
BILVA et al. v. SILVA et al
66—D. 0 Gails, 11,634,

Gift to * children,® their heivs, emeculors, administrators, and assigne “'—

Fidel commissum.
A desd of gifs contained the following danses -

‘Mter the demise of bocth of us all the aforesaid properties to be
entitled to the snid scven children in equsl shaves.

" eeeisnienen and when one of us dies @ half out of the said rights

¢ sghould devolve on oor said seven children, snd when both of
us ere dead all the aforeseid rights should be entitled to the
aforesaid childven and their heirs, executors, adminisirators, and
assigns, and thoy cap only possess the same, but they cannot
mortgoge, scell, gift over, or lesese over , for a pericd of
over five years, or alicnate in any other manner, and our said
children may get the rights partitioned.”

Held, that the dged did. not creste ﬁdes commissum.

THE facts are set out in the ]udgment

Bawa, K.C., for firat plaintiff, appellant

J. 8. Jayewardene, for twelfth defendant, resj)ondént-.
' ’ Cur. adv. vult.’

This is an appesl, in a partition'actxon. from the decigion of the
learned District Judge thet the deed of gift, marked P 1, created a!
fidei scommissum.

The- donors in the deed in questxon, which is in the Sinhalese

language, were husband and wife. The donors, after reciting thst

they were then old and sickly, donated the property described in
the deed to their seven children. The trauslation then procseds
us followa:— :

After the demiss of both of us all the aforessid properties t5 be
entitled to the seid seven children in equs] shares.,

Therefore, regerding ~this inheriting over, seitling over, - and directing
over in future, we two or our hoirs, &c., cannot make or cavse %o make
any digpute reganiing this gift, and when one of us dies & half ‘ocut of
the w0id rights chould devolve on ovr said 'seven children, and when
both of us are dead all’ the aforessid rights should be entitled fo ‘the-
aforesaid children end their heirs, emecutors, administrators, esd esrigps,
mdthaycanoﬂymmlhem,husthaymmm.wl,\

“gift over, or leass over for & period of over five years, or elicaste i .any

other manner, and our 2aid children oy get the rights partitioned.
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There wes some discussion in the judgment in the Court 1864 °
below as to the meamng of the word bharakamyo, vhich in the p,gommyme -
translation of the ‘deed is rendered * assigns.”” But there seems  CJ.
to be no doubt that the word is hebitually used by Binhalese Sitve v. Silva
noteries as the equivalent of the BEngligh word “ assxgns
collocation with the words ** executors and administrators.””

The terms of the donation when anelysed may be "stated as

“tollows. It contains—

(¢) A reservation of a life interest to cach of the donors.

(b) A gift, on the death of esch of the donots, of half of the
property to the seven children, °‘ their heirs, executors,
and assigns.’’ :

(c) A prohibition against alienetion. \

(d) Power to partition.

(¢) No menfion of the persons to whom the property is to go
after the death of the children.

The appellant’'s case is that although there are indications of @
vegue intention to create a fidei commissum still no fidei commisgum
was created, because the persons fo be benefited on the death of the
fiduciaries are not clearly indicated.

The respondent, on the other hand, has recourse to the words
‘“ heirs, executors, administrators, end sssigns '’ in the originel
limitation to the donees, and contends that from these words the
“intention of the donors fo benefit their children’s heirs may be
extracted.

Apart from authonby, the difficulties in the wey of this construc-
tion are obviocus.

The words ‘‘ heirs and executors, administrators and assigns '
are words which are frequently, though unnecessarily, used by
Sinhaless notaries to denote a gift or transfer of plena pmpnetaa
There is no reason for sssigning any other meaning to them. Bub
it may fairly be argued tha! the prohibition egainst alianation
shows that the donors did not intend to invest the donees with
plena proprietas.

Buf in order to give effect to the respondent’s contention we
must construe the terms of the original gift to the donees, not as
defining the interest of the donees, but as designating the persons
who, sfter their death, are fo succeed them. We must also get rid
of the words ‘‘ executors, administrators, and assigns "’ and retain
only the word *‘ heirs.”’

The authorities appear to me to be against the respondent’s
contention. ‘

It is a principle of the Roman-Dutch law, to whxch our Courts

have always given full effect, that in order to create a valid fidei
commissum the fidei commissaries must be clearly desxgnated
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“14- Hormusjes . Cassim * was a case very similar to the present case,
Lasomigps Where it wab beld that the. fidei commissum {failed for want of a

+ CJ.  olear designation of fhe persoms in whose favour the prohibition

.ga,“ Siteg Was made. Tina v. Sadris * was & decision of the Full Court, and

is a leading case on the subject. There was a clause that the land

should be possessed only by the donor’s son A or the heirs of his

estate, ‘‘ to0 do what they pleased with fhe same, and also.that they

cannot be sold or mortgaged by the said A or the heirs of his estats.’’

There it was held that the fidei commiseum failed for wanf of
clear designafion of the persons in favour of whom the prohibition
was declared.

Aysa Umina v. Noordeon ® iz another case where it was held thut
the prohibition agains alienation wes no followed by a sufficieny
designation of the ‘parties to be henefited to constitute a valid
fidei commissum.

In that case the difficulty of discovering whom the donor mtended
to benefit was less thon in the present case, because the gift was to
the donor's grandsons '’ to have and hold the said premises with
the said ...... their heirs, executors, ndministrators, and assigns,
and their children and grandchildren.’’ ,
_ This case was confirmed in review by the Full Court.¢

We were also referred to the case of Dassanaik¢ v. Dassanaike.®
This was a case where the Court refused to hold that a deed, the

- terms of which were contradictory and unintelligible, created a
fidea commissum,

The case most in favour of the respondent is antunga v.
Wijetunge.® There, after the prohibition against slienation, -there
was & prohibition thnt the donee’s ‘' heirs, executors, or adminis-
trators ** should hold and possess the property or dea! with it as
they please. But that case is distinguishable from the present
case, in that it did contain a designation of the persons in favour
of whom the prohibition” was - declared. It did not involve the
necessity of having recourse fo the terms of the original gift to the
donee *o ascertain the persons who were to take after the donse’s
death.

In Weoerasekers v. Carlina Gl‘- al:” the \vordq ‘* throughout their
succeeding gonevetions ** were beld fo be a sufficient designation of
the personz on whom the property was to devolve after the death of
the legatees. Bimilarly, in Sslombram et al. v. Penimal et al.® the
expression '‘ heiry in petpetuity ** under the bond of fidei commissum
was considered & sufficient indicstion of the class jn whose favour
the fidei commissum was created.

From these asuthorities it is clear that the Courts have consmtenﬂy
fnsisted on the requirement of the Roman-Dutch law, thap the

) (1596) 2 N. L. R. 190, s (1906) 8 N. L. R. 91.
2 (1885) 7 8. C. C. 185. € (191%) 16 N. L. R. 495.
3(1208) 6 N. L. R. 173, . T (1912) 16 N. L. R. 1.

4 (1%05) 8 N. L. R. 850. & (1919) 16 N. L. B. 6.

'
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' percons for whose benefit the ﬁdm commissum ig created should be 1944
plainly designated; and that instruments which do not comply wg?;.gg
with this requirement are no} effective to credte fidei commisse, even .
when the intention of the dopor or testator to create a fidei commis- Sijvg v, + v, Silva
sum may be gathered from the document. “Wijetunge v. Wijetunge *
is the case in which the Court has gone the furthest in collesting
from au ambiguous expression the donors intention as to the
peesons to be ultimately benefited. Here we are asked to’ take a
distinot step further in jhaet direotion. This I am not disposed to.
do. The ruls of the Roman.-Duich law is a selutary one; and in
casss of doubt the presumption is against a fidej commissum.

In $ho pressnt cage it would be impoasible to hold—and there is
cerfainly no suthority for the proposition—that the words ‘‘ heirs
executors, administrators, and assigns,”’ used as they are with
referensce to the original gift to the donees, are o clear and precise
indication of the class which is to take after the death of the donees.

I would therefore hold that the deed P 1 dves not creste & fidei

- commiseum, and remit the setion fo the District Court to be disposed
of on that footing. The eppallent is entitled to the costs of the
appeal nnd to the costs of the contention in the Court below.

DE Bawpavo A.J.—

] also think that the deed of gift does not create a valid fidei .
comsmissum. There was some question raised at the srgument of
the appeal us to the correctness of the translation of the Sinhalese
word bherakaraya as meaning ‘‘ assign. '’  The Sinhalese word no
doubt literally meauns oustodian or person in charge, as the
District Judge says, bat in the present context I think it is
intended to be the eguivalent of ‘* essign. " 1 may say that
notaries, in. reproducing in Sinhalese the English conveyaucmg
formula * heirs, executors, administrators, and assigns, '’ generally
uss the phrase ‘' urumakkara polmakh athmistrasi bherakaradin. ™’
It will be obsexrved that the words used to indicate ** excoutors
and administrators ' are corruptions of two Dutch and English
words, and I believe, in imitation of this expedient, some
- Binhslese 1rotaries, instead of using the bare word bharakaraya to
mean ** msaign, ' adopb the curious though expressive combination

** assignbharakavaye "' or ** assagnoalakamya ** Taking, then, the
translat;on filed in the cass as corroct, it will be seen that the words

** beirs, exzecutors, adwministrators, and assigns '’ are used ss words
of Hmitation in respest of the estuts conveyed to the immediate
donees, and thus an unfettered (itle is conveyed to them in the
first instance. The unreparted case, 443 D. C. Colombo, 86,208
(Supreme Cowt Minutes, February 25, 1914), was cited in this
counection. Theve the Court, if I may be aliowed to say so, righily
cointed out that the use of the word ** assigns ** was not inappropriate

1 (1012) 25 N. J.. E. 498.
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10i4. - for the purpoge of conveying the dominium in the property to the’
Dt Sameavo fduciary. I should say myself that it would not necessarily meke
AJ.  invelid & fidei commisewm which is otherwice well crested. But
Silue o Bitv Where the instrument to be construed is such that there is no cless
designation of the persoms who are to take after the immesiate
donee, thep I think that the use of such words as " executors,
edministrators, and assigns '’ as part of the same forr.ula with the
word *‘ heirs '’ is of materiel importance. The present case is in
thet sifustion. For it is esrgued that the £y commissari ate the
“ heirs ' who avecmentioned in that ..otext. It appears to me’
impossible to disconnect the word. ** heirs ' [ the rest of the
context, and so I think thsb $his is & case in which shicre has been
no designation of the persons in whose favour or for whose benefit
the prohibiticn ageinst slienation is provided. There meay be
aroviier effect in the use of such words es these mentioned, vis.,
that the prohibition agsinst alienation itself mey be rendered
ineffectual. In D. C. Colombo, 20,345 (Supreme Court Minutes,
June 11, 1908), Wendt J., referring to the class of cases in which
the word * assigns '° occurred, observed that this Court did not
mean to lay down a general ruls thaf, where an sheolute grant was
mede, sny subsequen} provision cuiting down the full domsnium
was nugatory, but said that each of the cases in question dealt with
an alleged jidei commissum, & necesssry element of whick wes a
prohibition against elienation, and thaet this Court decided thet in
each instance an unequivocel prohibition was not to be gathered
from the deed, and the fidei commissum therefore failed. L.ooked
at -in this way also, the provisions of the present deed of gift are
ineffectual fo create a valid fidei commissum. I think, therefore,
that the appenl should be allowed, and I agree to the order 28 to

costs. ' '

Bet asids.

84—D. C. Kelutare, 5,982. /

May 13, 1915. Woop Rexton C.J.—

This is on action for partition. The land in question was gifted t¢o
Carlina Perers ' by deed No. 4,516 dated August 25, 1865, by hee,
parenis on . the oocasion of her marriage with Peter Edward Pieris.
Carlina  and her husband lessed the land to the second defendant on
deed No. 10,178 dated February 32, 1908, for a peried of eight 'years.
and before the expiry of that lease, namely, on September 29, 1810,
by deed No. 18,167 leased it to him egein for a further period  of five
years from the cxpicy of the first lesse. Carline and the sole chitd
of the. marrisge dicd in the lifetime of Peter Edward Pieris; By deed
of transfer No. 502 dated March 24, 1914, he sold the land to the
first defendant. The covenant for freedom f{rom incumbrences in thia
deed of sale contained @ reference to the existing lesses in  favour of
the second defendant. The first defendant, by deed No. 58 dated
June 19, 1014, eold onc-fourth of the land to the plaintif. The plaintiff
and ' the first defendant are quite content” thet the subsisting leases
in favour of the sccond defendant should be appreised, and hat



( 119 )

compepsstion sbould bo awnrded to him in terms of ¢ spproisement.
But the seomnd defendont, while he bss no objection io the land being
partitioned between the plaintif ond the first defendsns, insists thet
thepuﬁﬁmdﬁnlwﬂahﬂhsub;e@hhspwmm@ﬂm
mmmmed!hstmthd@haldthstthadedofglﬁbyher
parents in feveur of Cavlins Perero orested & valid fdei  commnirsum,
and that on the desth of the fiduciary Carlina, whe only” had o lite
interest, and of her child, the dJominium of the [proporly paseed
unencutabered to her huosbapd. The District Judge eld ot the came
Sime thet the oecond deferdant was entitled %o compenssiion, and look
a8 a bosis of &ha?! compensation the wolus of the. unsxpivred portion of
the lesss plus pime per cent. mwnst up to ths date of the judgment.
Tho second defendant sppeals.

1518,

anmcm——

Woon
Revrow CJ.

Twopointuwemsrgnedbeloremihanmo:tuf&hawpeal;inehe.

firat place, that the plainti€ and the first defendant are estopped, as
Poter Edward [Pieris, their predecessor in titls, himself would have
been, from dispuling the walidity of the leases in faveur of the second
defendant; and in the second plsce, that deed No. 4,515 of Augmet 25.
1898, did not create a valid fidei commissum, end <¢hat, therefore, the
powors of Carlina and her husbend ondor it wers wunfeftered. Io s
onnecessaty to  consider the former of thoze points, bwwsese I am

patisfied that the attar is entitled to szucceed. The decd of 1808

gifts the land to Corlina, and provides that she shall take possesbion
of it from and after the expiration of a subsisting lease in favour of one
Podisingho Perera. The deed than proceseds as followw:

* And it is herehy directed that she can only lease out the ssid land,
but mot sell, mortgage, or tender as security, »ner in snywise
alienate ihe sswe; mor is it subject to any of ber debts. That,
after her death, her children, hairs, executors, asdministrators, apd

assigns can deal with the some as they like. And it is hereby

further direcied that any of our other descending childrem, leirs,
or assigns shall have no right or title whatever to the spid land
hereby gifted.”

The prohibitory clause in this deed is substanfially idemticel with the
clsuse construed by Sir Alfred Lascelles CJ. and De Sampayo AJ, in
Silva et al. v. Silve et ol. (1914, I8 N. L. R., p. 1r%). Yo thet case the
learned JYudges held, after o most careful survey of all- the an*boridies,
that the clause in question did not create = valid fided commissum,
inasmuch as it did not contasin an adequale desigeation of the perscns
to be benefiled on the death of the Hduciary. This decision is bind.
ing upon us, and I feel that I ecannot usefully sdd ouything to the
reasoning by which it is supported. ST

I would set nside that portion of the decree of the Distrit Couzt in
which it is provided that the plaintif and the first defendant should
pay to ths second defendant the value of the urexpired portion of the
loass in his favoar, with interest theresn at bpine por cent. per gnnam
till Febsusry 2, 1015, and that the cesond defendant should pay ¢o the
plaintiff snd the first defendant their costs of the contest, snd in liew
theroo! would order that the property in suit should be ypartitioned,
subject t. the rvight of the second defendant to' possession wunder his

leases, and that the plaintif and first defendent shouvld pay to the

gecond defendant his costs of the contest and of this appeal.
Exnis J.—I agree.,
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