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Present: Lasce l l e s C .J . a n d Pereira J . 

A P P U H A M Y et al. v. B A N D A . 

245—D. C. Kandy, 21,544. 

Res judicata—Action for declaration of title—Failure of. defendants to 
claim in reconvention—Compensation for improvements—Defend­
ants not barred from bringing separate action for compensation. 

A defendant in a Distriot Court act ion who h a d neglected t o set 
up a claim in reconvention is not barred from bringing a separate 
action t o enforce the claim. 

I n a n action in the District Court between t h e same parties the 
present defendant was declared entit led t o certain lands. The 
plaintiffs, w h o were defendants i n the former action, thereupon 
brought this action for compensation for improvements effected 
by them to the lands when they were in occupation. 

Held, tha t plaintiffs' failure t o claim the compensation in t h e 
former action b y w a y of reconvention was no bar t o the present 
action. 

**JpHE facts appear from the j u d g m e n t . 

Bawa, K.C. (w i th h i m Wadsworth), for t h e plaintiffs , appel­
l a n t s . — T h e failure of t h e plaintiffs t o c l a i m c o m p e n s a t i o n for 
i m p r o v e m e n t s in t h e former ac t ion , in w h i c h t h e y were d e f e n d a n t s , 
i s n o bar t o t h e present act ion. T h e y were n o t b o u n d in t h a t 
act ion t o se t u p any c la im in reconvent ion a t all . T h e Civil 
Procedure Code only requires a d e f e n d a n t t o s e t u p c l a i m s in 
reconvent ion in Courts of R e q u e s t s (see sec t ion 817) , a n d t h a t t o o 
on ly in certain c a s e s — i n act ions o n contract . A c l a i m in recon­
v e n t i o n is pract ical ly a n e w c a u s e of act ion , and a separate act ion 
c a n a l w a y s b e brought . S e c t i o n 2 0 7 does n o t a p p l y t o c a s e s w h e r e 
de fendant c a n bring a separate act ion . I f t h e Leg i s la ture w a n t e d 
t o l imi t t h e r ights of d e f e n d a n t s t o bring separate ac t ions o n any 
c l a i m w h i c h t h e y m i g h t h a v e s e t u p i n reconvent ion , i t w o u l d h a v e 
specia l ly enac ted to t h a t effect in c lear t e r m s . 

N o appearance for t h e respondant . 

Cur. adv. vult. 

N o v e m b e r 15 , 1912 . LASCELLES C . J . — 

T h e de fendant in t h i s ac t ion w a s dec lared in "action N o . 1 9 , 4 2 3 
( in w h i c h t h e plaintiffs in th i s ac t ion were t h e de fendants ) t o b e 
en t i t l ed t o cer ta in lands , a n d h e o b t a i n e d a n order p l a c i n g h i m i n 
possess ion of t h e property. 
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Appeal allowed. 

T h e plaintiffs n o w sue the defendant for compensat ion for improve­
m e n t s effected by t h e m t o the lands w h e n t h e y were in occupat ion, 
and t h e learned Distr ict J u d g e has ruled that their c laim is res 
adjudicate, under sect ion 207 of the Civil Procedure Code. The 
quest ion is whether the decision of t h e learned Distr ict Judge is 
sound. 

I n considering th i s quest ion it is to be not iced that n o quest ion of 
jus retentionis arises. The plaintiffs h a v e b e e n ejected from the land, 
and their present c la im is in no w a y dependent on their occupation 
of the land. T h e learned Distr ict Judge has construed sect ion 207 
of the Civil Procedure Code t o m e a n that if t h e ' defendant in an 
act ion fails t o c la im in reconvent ion any relief which h e m i g h t have 
c la imed in th i s w a y , h e cannot afterwards c la im such relief by m e a n s 
of a separate act ion. 

I t is clear to m e that it was not the intent ion of the Legislature, t o 
lay down any such rule wi th regard t o t h e procedure of the District 
Courts ; for in Par t X . of the Code, relat ing t o the special procedure 
for Courts of E e q u e s t s , w e find a sect ion (section 817) providing that 
if a de fendant in an act ion for breach of contract neg lec t s t o interpose 
a c la im in reconvent ion consis t ing of a cause of act ion in his favour 
for a l ike cause wh ich m i g h t have been al lowed to h i m at the trial, 
h e i s prec luded from afterwards mainta in ing an act ion o n the c la im. 

If t h e general rule were that a defendant w h o had neg lec ted to se t 
up a c la im in reconvent ion in an act ion could not afterwards bring 
an act ion to enforce t h e c la im, it is inconceivable that t h e Legis lature 
should h a v e enac ted sect ion 817,- applying th i s rule special ly to 
Courts of E e q u e s t s , and e v e n t h e n l imit ing the application of the 
rule to act ions for breach of contract . 

T h e learned Dis tr ic t Judge bases h i s dec i s ion on the use of t h e 
words " se t up " in t h e explanat ion t o sect ion 207, and he considers 
that th i s express ion is in tended t o apply to the case of a defendant 
in contradist inct ion to the word " c l a i m e d , " which applies to the 
ease of a plaintiff. 

B u t th i s , I think, i s making too m u c h of t h e expression. T h e 
words '" s e t u p , " after all, are equal ly applicable to a plaintiff's c la im 
and a defendant ' s counter-c la im. If it had been the intent ion of t h e 
Legis lature to lay d o w n a rule so far-reaching in its effect, i t is 
reasonable to suppose t h a t the intent ion would h a v e been dist inct ly 
expressed, and t h a t at least there should h a v e been a specific 
reference t o c la ims in reconvent ion . 

F o r the foregoing reasons, I a m of opinion that the judgment 
m u s t be reversed; and the case remi t ted t o t h e Distr ict Judge 
for trial in due course, t h e appel lant having his costs of the 
appeal . 

PEREIRA J . — I agree. 


