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1 9 7 0  Present: H . N. G . F e rn a n d o , C.J.

H .  D . S I R I S E N A , A p p e lla n t, and M rs . P . A .  E .  P I E R I S ,  R e s p o n d e n t  

S. C. 43 /68— 0 . R . Colombo, Q22451R.E.

Landlord and tenant— Payment of rents—Evidence of tenant that landlord refused tc 
issue receipts— Credibility—Pent Restriction Act (Cap. 271), s. 16— Landlord's 
refusal to accept rents— Effect.

•Evidonce given by a tenant that ho had regularly paid routs to the landlord 
but that no receipts woro evor issued to him shm'.d not bo disbelieved merely 
on the ground that he did not lake steps undor section 16 o f tho Rent Restriction 
Act to compel the landlord to issue receipts.

I f  a landlord wrongly refuses to accopt rents tendered to him in the form of 
Postal Orders or othor means o f payment, tho Court may order them to bo 
dolivorod to him on condition that if ho is for any reason unabto to obtain 
payment upon any such document, ho will have to boar tho consequent loss.

A p p e a l  fr o m  a  ju d g m e n t  o f  th e  C o u r t  o f  R e q u e s ts , C o lo m b o .

J f. Tiruchelvam, Q.G., w ith  S. A . Marikar, f o r  th e  d e fe n d a n t-a p p e lla n t .

J). It. P . Goonelilleke, f o r  th e  p la in t  iff-r e sp o n d e n t.

Cvr. adv. vult.

O c t o b e r  4, 1970. H . N . G . F e r n a n d o , C .J .—

T h e  p r in c ip a l fin d in g  o f  th e  le a rn e d  tr ia l J u d g e  in  th is  a c t io n  f o r  
e je c t m e n t  o f  a te n a n t is th a t  th e  te n a n t  h a d  b een  in arrears o f  r e n t  fr o m  
J u n e  19 04  t o  O c to b e r  1965.

T h e  ca se  f o r  th e  p la in tiff  w as th a t  th e  rent- ch a rg ed  w a s  R s .  7  5 0  p e r  
m o n th , a n d  th a t  rent- a t  th is  ra te  h a d  b e e n  p a id  u p  t ill M a y  1934 , b u t  n o t  
th e re a fte r .

T h e  d e fe n d a n t  s ta ted  in e v id e n c e  th a t  th e  rent h a d  been  R s . 15 p e r  
m o n th , w h ich  h e  h a d  p a id  r e g u la r ly  to  th e  p la in tiff ’ ea ch  m o n th  u n t il  
F e b r u a r y  19C5, b u t th a t  n o  r e ce ip ts  w e re  e v e r  issu ed  to  h im . I t  w a s  
p r o v e d  th a t  th e  d e fe n d a n t te n d e r e d  ren t as R s . 15 p e r  m o n th  th e r e a fte r  
th r o u g h  th e  R e n t  C on tro l B o a r d , b u t  th a t  th ese  p a y m e n ts  w ere  n o t  
a c c e p te d  b y  th e  p la in tiff.

T h e re  a p p e a r  to  b e  th ree  g ro u n d s  o n  w h ich  the learned C o m m is s io n e r  
a c c e p te d  th e  p la in tiff ’s e v id e n c e  as  tru e .

F ir s t ly , h e  p o in ts  o u t  (h a t  p r io r  to  F e b r u a r y  1905, th o  te n a n t h a d  
m a d e  n o  a lle g a tio n  to  th e  R e n t  C o n tr o l B o a r d  th a t th e  re n t  c h a rg e d  h a d  
b e e n  R s . 15. B u t  he d id  n o t  rea liz e  th a t  a t  th a t s ta g e  th e  te n a n t  w a s  
q u ite  w illin g  to  p a y  R s . 15 p e r  m o n th  ; in  fa c t  from  M a rch  19G3 a n d  e v e n
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a ft e r  th e  filin g  o f  th is  a c t io n , th e  te n a n t  regu lar ly  rem it ted  p a y m e n ts  t o  
th e  B o a r d  a t  th e  ra te  o f  R s . 15 p e r  m o n th . I t  w as o n ly  as  a  d e fe n c e  to  
th e  a c t io n  fo r  e je c tm e n t  th a t  th e  te n a n t  c la im e d  th a t  e x ce s s iv e  r e n t  h a d  
b e e n  ch a rg ed .

S e c o n d ly , th e  lea rn ed  C o m m iss io n e r  th o u g h t  th a t  i f  n o  re ce ip ts  h a d  
b e e n  issu ed , th e  te n a n t “  sh o u ld  h a v e  g o t  a n  o rd e r  to  c o m p e l th e  la n d lo rd  
t o  issue re ce ip ts  ” . W h ile  it  is c o r r e c t  th a t  s. 1C o f  th e  A c t  im p o s e s  a  
d u t y  o n  la n d lo rd s  t o  issu e re ce ip ts , i t  is  n everth eless w ell k n o w n , p a r t i 
c u la r ly  in  o u r  C ou rts , th a t  r e n t  re ce ip ts  a rc  o fte n  n o t  issu ed , a n d  th a t  
te n a n ts  ig n ore  th is  d e fa u lt  i f  t h e y  are  c o n te n t  to  p a y  so m e th in g  h ig h e r  
th a n  th e  a u th o r ise d  ren t. I  h a v e  n o t  y e t  c o m e  a cro ss  a n y  ca se  in  w h ich  
a  la n d lo r d  has been  p ro se cu te d  fo r  a  fa ilu re  to  issue re ce ip ts .

S in ce  th e  first tw o  g ro u n d s  o n  w h ich  the C om m iss ion er  re lie d  w ere 
u n so u n d , th ere rem ain s o n ly  th e  th ird  g ro u n d , n a m e ly  th a t  th e  r e n t  
r e ce ip t  b o o k  P I  a p p e a re d  to  b e  g e n u in e  an d  th a t  a c c o r d in g  to  th e  b o o k  
th e  la s t  r e ce ip t  issu ed  to  th is  te n a n t  h a d  been  fo r  th e  M a y  1961 re n t . B u t  
th e re  n e r e  in  m y  o p in io n  m a n y  p r o v e d  c ircu m sta n ce s  w h ich  te n d e d  t o  
sh o w  th a t  th e  te n a n t  h a d  p a id  r e n t  f o r  subsequent- m on f hs.

O n  IS th  F e b r u a r y  1965, th e  te n a n t  m a d e  a s ta te m e n t  1 )1 4  to  th e  
G ra m a  S eva lca  th a t  th e  n u ts  a n d  b ra n ch e s  o f  a  c o c o n u t  tree  s ta n d in g  
b eh in d  th e  h o u se  h a d  been  fa llin g  o n  th e  r o o f  a n d  en d a n g er in g  th e  s a fe ty  
o f  th e  te n a n t ’s ch ild  ; h e  c o m p la in e d  th a t  th e  la n d lo rd  h a d  p a id  n o  
a t te n t io n  to  th is  m a tte r . O n  a c t io n  ta k en  b y  th e  G ra m a  S e v a k a , th e  
la n d lo rd  h a d  g o t  th e  b ra n ch es  c u t . W h a t  is s ig n ifica n t is th a t  a ft e r  th is  
u n p lea sa n tn ess  b e tw e e n  th e  p a rt ie s , th e  te n a n t th o u g h t  i t  Arise t o  p a y  
h is  re n t  th r o u g h  th e  R e n t  C o n tro l B o a r d ; p rim  a  fa c ie  a t  le a s t , th e  
te n a n t ’s c o n d u c t  in  p a y in g  th e  r e n t  fo r  M arch  a n d  A p r il  1965 t o  th e  
B o a r d , ren d ers  i t  lik e ly  th a t  h e h a d  d u ly  p a id  th e  r e n t  d ir e c t  f o r  p r e v io u s  
m on th s .

O n  31 st A p r il 1965 , th e  la n d lo r d ’s la w y e rs  w ro te  th e  le t te r  D l  t o  th e  
te n a n t, s ta t in g  th a t  (h e  la n d lord  p r o p o se d  to  d em olish  th e  h o u se  b e ca u se  
i t  Ai-as in  a  d ila p id a te d  c o n d it io n , a n d  g iv in g  n o t ic e  t o  th e  te n a n t  to  
v a c a te  th e  p rem ises . T h e  la w y e rs  su re ly  kncAV th a t  th e  g ro u n d  s ta te d  
in  th is  n o t ic e  is n o t  a  g ro u n d  o n  AA-hich s. 13 o f  th e  A c t  p e rm its  a  C o u r t  to  
e n te r  d e c re e  f o r  e je c tm e n t . B u t ,  i f  th e  la n d lo r d ’s e v id e n ce  is  tru e , 
n a m e ly  th a t  th e  ren t h a d  b e e n  in  arrear from Jtine 1964, th e  la n d lo r d ’s 
o b v io u s  fa ilu re  t o  in fo rm  h is laA iyers o f  th a t  e x tr e m e ly  im p o r ta n t  f a c t  is 
t o  m e  in e x p lic a b le . In d e e d , i t  Avas n o t  u ntil J u ly  1965 , in  a  le tte r  t o  th e  
R e n t  C o n tro l B o a r d , th a t  th e  la n d lo rd  first t o o k  up) th e  p o s it io n  th a t  th e  
te n a n t  h a d  b e e n  in  arrears f o r  a  v e r y  lo n g  p er iod .

In my opinion, the pjrovcd conduct o f the pmtics afforded the best 
test as to the truth of their conflicting evidence on the question.whether 
or not rent had been paid for periods subsequent to Juno 1964 ; the 
landlord’s evidence, Avhcn tested in this manner, Avas quite unAvorthy of 
belief.
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I f  the P o s ta l O rd e rs  o r  o th e r  m eans o f  p a y m e n t  te n d e r e d  b y  th e  
d e fe n d a n t are  in  th e  c u s t o d y  o f  th e  C ou rt o r  o f  th e  P en t. C o n tr o l B o a r d , 
th e y  m u st bo  d e liv e r e d  t o  th e  p la in tiff. B u t i f  th e  p la in t i f f  is fo r  a n y  
reason  u nable  to  o b t a in  p a y m e n t  u p o n  an y  su ch  d o c u m e n t ,  sh e  w ill h a v e  
t o  bear th e  c o n s e q u e n t  lo s s .

The. ap pea l is a l lo w e d , a n d  th e  p la in t iff ’s a c t io n  is d is m is se d  w ith  co s ta  
in  bo th  C ourts.

Appeal allowed.


