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B e l t in g  o n  H o r sc -m c im j O r d in a n c e  {C a p . ’JO)— S e c t io n  .3.1 ( t )  (b ), r e a d  w i th  ■?. 1 6 — 
“ O ccup ier

In  a prosecution of two ov more persons for unlawful bett big in  b reach  of 
section 3A (1) (b), read with section 10, of the B eltin '; on Horse-racing O rdinance 
tho fact th a t ono of tho accused was “ working ”  in tho prem ises w here th e  
betting took place, w ithout any  evidence us to (ho natu re  of ids work, does 
not necessarily mean th a t ho was an  “ occupier” of tlio prem ises .w ithin tho  
meaning of that expression in section ’J of tho Ordinance.

P P E A L  from  a  ju d g m en t o f  th e  ^Magistrate’s C ourt, C olom bo.

C o lv in  R . de S ilv a ,  w ith  A .  IF. IF. G u n ew a rd en e, for  a ccu scd -a p p e lla u t.

E . H . C . J a y a ti le k e ,  Crown C ounsel, for th e  A ttorn ey -G en era l. .

C u r . a d v . v u l t .  :
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J a n u a r y  17 , 1 9 5 5 . Gunaskkaka, J .—

T hese arc a p p ea ls  from  a conviction  o f  the tw o  a p p e lla n ts  oii a  charge 
laid  ag a in st th em  jo in t ly  o f  an  offence p un ish able u n d er section  10 o f  
th e  B e ttin g  on H orse-rac in g  O rdinance (Gap. 36).

T h e charge a l le g e s .th a t  th e y  com m itted  a broach o f  section  3A (1)
(b )  o f  th e  .O rdinance in  th a t  th e y  did “ on 9 .1 .5 4 .  b e in g  th e  occupier o f  
prem ises No.. 556 , D em a ta g o d a  R oad , D em atagod a, u se  th e  said  premises 
for th e  purpose o f  u n law fu l b ettin g  on H orse R aces to  b e run orproposed  
to  be. run a t  th e  B o o sa  R a ce  Course on 9th  J a n u a r y , 1 9 5 4 ” . I t  also  
cites section  16 o f  th e  O rdinance, w hich is in th ese  term s :

“ W h ere a n y  p rem ises are entered under th e  a u th o r ity  o f  a search 
warrant, issued  b y  a M agistrate under section  15 (1) upon  th e  M agistrate  
being sa tisfied  th a t  th ere  is reason to  su spect th a t  an  offence against 
.section 3  (3) or sectio n  3A  is being or lias been  com m itted  in those  
prem ises, th e n ,—

(a) if  a n y  in stru m en t o f  unlaw ful b etting  is fo u n d  in  those premises 
or u p on  a n y  person  found therein, or

(/;) if  p ersons are seen  or heard to escape therefrom  on th e  approach  
or en try  o f  an y  person  authorised under su ch  w arrant to enter 
and  search  su ch  prem ises, or

(r.) i f  a n y  p erson  so  aut horised is u n law fu lly  p rev en te d  or obstructed  
or d e la y e d  in  en tering  or approaching su ch  p rem ises—

it shall b e p resu m ed , u n til th e  contrary is p roved , th a t  such prem ises 
are k ep t or u sed  for th e  purpose o f  unlaw ful b e tt in g  on  a horse-race 
and arc so  k ep t or u sed  b y  th e  occupier thereof. ”

T he con v ic tio n  o f  each  o f  th e  appellants is based  u pon  a finding th at he 
is an occupier o f  th e  p rem ises, that facts g iv in g  rise to  th e  presum ption  
created b y  th is  se c tio n  h a v e  been proved and that ( lie  jnesum pfion  has 
n ot been reb u tted .

I t  has been  p roved  b y  uneontrad ictcd  ev idence w h ich  has been accepted  
ny th e  learned  m a g is tra te  th a t  shortly after 1 0 .3 0  a .m ., on the 9th  
January, 1954, a  p a r ty  o f  police officers entered  th e se  prem ises under 
the a u th o r ity  o f  a  search  ■warrant such as is referred  to  in  section 16, 
that on  th e ir  e n tr y  a b o u t four m en were seen  to  run o u t o f  th e  prem ises 
and th a t  th e  p o lice  officers found in the prem ises an d  u pon  three persons 
w ho w ere th ere  v a r io u s  d ocu m ents and other th in g s  w hich  th e  learned 
m agistra te  h o ld s are in stru m en ts o f  unlaw ful b ettin g . There is no 
ground for d istu rb in g  th ese  findings, and th ey  lead  to  th e  presum ption  
that th e  p rem ises w ere  k ep t or used for th e  p urp ose o f  unlaw ful betting  
on a h orse-race an d  w ere so  k ep t or used by  their occup ier.

I t  lias a lso  b een  p roved , b y  evidence that h a s n o t b een  contradicted  
or even  ch a llen ged  in  cross-exam ination , that th e  1 st ap p ella n t Sangadasa 
was in  o ccu p a tio n  o f  th e  prem ises on the d ay  in  q u estio n , h aving taken  
them  on re n t from  th e ir  ow ner som e 4 or 5 y e a r s  p rev io u sly , and had  
a  sh op  th ere  in  w h ich  h e  w as carrying on a b u sin ess in  electrical goods. 
In  term s o f  sec tio n  2 o f  th e  Ordinance, “ ‘ occu p ier ’, in relation to  any
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prem ises, in clu d es a n y  p erson  h av in g  th e  use tem p o ra r ily  or  otherw ise  
o f  tlic  prem ises an d  a n y  a g e n t  o f  a n y  such person I t  h a s  been  clearly  
p roved  th a t  th e  1s t  a p p e lla n t w a s  an  occupier o f  t l ie  p rem ises, for  he  
u n d oub ted ly  had  th e  u se  o f  th e m , a t  th e  m aterial t im e.

T h e learned m a g is tr a te ’s  con clusion  th a t th e  2nd  a p p e lla n t to o  w as  
a n  o c c u p ie r  i s  b ased  en tire ly  u p on  a finding th a t h e  “  w ork s a t  N o . 55G 
an d  h e w as in fa c t  p resen t d u rin g  th e  raid T h is find in g  is  su pported  
b y  th e  ev idence b u t is  in su ffic ien t, in  m y  opinion, to  ju s t ify  th e  conclusion  
th a t  the 2nd a p p e lla n t w a s a n  occu p ier o f  the prom ises. T h e  m ag istra te  
c ite s  th e  d efin ition  o f  “  o ccu p ier , ”  im plying th a t th e  fa c t  o f  tho  2 nd  
ap pellan t’s w ork ing  in  th e  p rem ises proves th a t h e h a d  th e  u se  o f  them  
o r  th a t h e w as an  a g en t o f  th e  1s t  appellant. W h ile  th ere  is  ev id en ce  
from  a prosecution  w itn e ss  th a t  th e  2 nd appellant “  w o rk s ” in  th e  1s t  
appellan t's sh op  th a t  is  h o u sed  in  th ese  ju’cm iscs th ere  is  no ev idence  
(and, o f  course, n o  find ing) a s  to  th e  natu re o f  his w ork . I n  th e  absen ce  
o f  such ev id en ce i t  d o es  n o t  seem  to  be possib le to  s a y  t h a t  h e  w as th e  
1s t  ap p ellan t’s a g e n t  fo r  a n y  p urpose or even th a t h e  h a d  th e  u se o f  th e  
prem ises. I  am  u n a b le  t o  a c c e p t  a  contention  o f  th e  learn ed  crown  
counsel th a t w ork in g  in  th e  sh o p  w ould  necessarily  in v o lv e  a  u se  o f  the  
p r e m ise s ; for th ere  can  bo w ork, such  as sw eep in g  th e  p rem ises or 
guarding them , th a t  d oes n o t  n ecessarily  h ap ly  a  u se o f  th e  prem ises.

E v idence w a s g iv e n  b y  a  p o lice  officer to  th e  effect- th a t  a t  th e  tu n e  
o f  t-hc raid th e  2 nd a p p e lla n t w a s sea ted  a t  a  ta b le  u p o n  w h ich  an d  in  
th e  draw ers o f  w h ich  so m e o f  th e  “ instrum ents o f  u n la w fu t b e t t in g ” 
w ere found ; an d  b y  a  m a n  w h om  th e  police had e m p lo y ed  a s a  d eco y  
on  th is occasion  th a t  h e  h ad  on  p revious occasions (th o u g h  n o t  on  th is)  
placed  b ets  w ith  each  o f  th e  a p p e lla n ts  in  these p rem ises. T h e learned  
crow n counsel so u g h t  to  re ly  o n  th is  ev idence for an  a rg u m en t in  su p p ort  
o f  th e  con v iction  o f  th e  a p p e llan ts . I t  is n o t n ecessa ry  to  d iscu ss th e  
argum ent, h ow ever , for  th e  learned  m agistrate h as b ased  no finding  
on  th is ev id en ce an d  i t  d oes n o t  appear from his ju d g m e n t th a t  a n y  p art  
o f  i t  lias been a ccep ted  b y  h im . In d eed  he has ex p re ss ly  le f t  th e  d ecoy 's  
ev id en ce o u t o f  con sid era tion  a s ev id en ce th a t “ d ocs n o t  to u ch  th e  case

T h e ev id en ce th a t  h a s  been  accep ted  b y th e  learn ed  m a g istra te  is 
insufficient to  p rove th a t  th e  secon d  ap pellan t w as an  occu p ier , and  the  
con viction  o f  th is  a p p e lla n t, w hich  depends so le ly  on  th is  finding, m u st  
therefore be se t  asid e .

I t  is con tended  for th e  a p p e lla n ts  th a t  a lthough  th e y  are accused  o f  
jo in t ly  co m m ittin g  th e  sa m e o ffence section  1G o f  th e  O rdinance docs  
n o t provide for a  p resu m p tion  th a t  th e  offence w as co m m itte d  jo in t ly  
b y  a ll th e  occup iers o f  th e  p rem ises, and  i t  is argued  t h a t  therefore th e  
con v iction  o f  th e  1 st a p p e lla n t to o  m u st be se t-a s id e . T h e  effect o f  
th e  construction  o f  sec tio n  16 th a t  is  contended for b y  learn ed  counsel 
for  th e  ap p ellan ts  w o u ld , a s  I  understan d  it , be th a t  th e  p rosecu tion  
cou ld  rely on  th e  p resu m p tio n  for  p ro o f th a t  th e  offen ce described  in  th e  
charge w as co m m itted  b y  each  occupier o f  th e  prem ises b u t  n o t  for p roo f  
th a t  i t  w as co m m itted  b y  a ll  o f  them  jo in tly . A  fa ilu re  to  provo th a t  
th e  offence w a s co m m itte d  b y  th e  1s t  appellan t jo in t ly  w ith  th e  2 nd, 
how ever, is n o t  n ece ssa r ily  fa ta l to  th e  coiiv ictio ii o f  th e  1s t ,  for th e  o n ly
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e ffec t o f  th e 'accu sa tion  th a t th ey  jo in tly  com m itted th e  sam e offence  
is  th a t  th e y  could, in  term s o f  section  184 o f  th e  Criminal P rocedure  
C ode, bo charged and tried  together or separately ns th e  tr ia l cou rt  
th o u g h t fit. W h a t g ives th e  court th is  discretion is th e  fa c t  th a t  th e  
a ccu sa tion  is m ad e and n o t proof o f  its truth . In  m y opinion  th ere  is  
n o  justification  for an order cpiashing th e  tria l o f  the 1s t  appellan t on  th e  
grou n d  th a t  th e  m agistrate lias erred in  th e  exercise o f  h is d iscretion  to  
t r y  th e  tw o  appellan ts jo in tly  or separately. Indeed no application  
w a s m a d e to  him  for separate trials.

N o  ev idence w as called on  b eh a lf o f  th e  defence. A ccording to  th e  
ca se  for th e  prosecution  th e  1st  ap pellan t w as n o t present in  th e  shop  
a t  th e  tim e o f  th e  raid. T h e learned m agistrate has considered th e  
q u estion  w hether th is circum stance is sufficient to  rebut th e  presum ption  
th a t  th e  offence charged w as com m itted  b y  th e  1s t  appellant, and I  am  
u n a b le  to  sa y  th a t h is finding on th is question  is wrong.

I  d ism iss th e  appeal o f  th e  1st appellan t Snngadasa, and I  s e t  aside th e  
co n v ic tion  o f  th e  2nd ap pellan t P rcm aratne and th e  sen ten ce passed  on  
h im  and I  acq u it him .

A p p e a l  o f  1 s t  A p p e l l a n t  d i s m i s s e d .

A p p e a l  o f  2 n d  A p p e l l a n t  a l lo w e d .


