
( 2 0 1 ) 

Present: D e S a m p a y o A . J . and Pereira J . 

S O Y S A v. F E R N A N D O . 

80—D. C. Colombo, 2,480. 

Insolvency—Grant of a certificate to the insolvent—Certificate not void 
though no assignee was appointed. 

A grant of a certificate of conformity t o a n insolvent was held 
not to have been v i t iated b y reason of the fact that no assignee 
was appointed a t the t ime of the grant. 

TH I S w a s an appeal b y t h e inso lvent against a n order of t h e 
Dis tr ic t J u d g e of Colombo ( H . A.. L o o s , E s q . ) s u s p e n d i n g 

the certif icate i s sued to h i m for t w e l v e m o n t h s . 

E. W. Perera, for the a p p e l l a n t . — T h e proceedings in th i s act ion 
are all irregular as n o ass ignee w a s appo in ted; c o n s e q u e n t l y no 
ass ignee ' s report w a s before t h e Court. Counse l c i t ed Pitche 
Tamby v. Abdulla,1 In re Presslie,2 In re de Croos.3 

W. H. Perera, for t h e r e s p o n d e n t . — T h e appe l lant w a s present 
at t h e certif icate m e e t i n g , but h e did n o t raise t h i s objec t ion in t h e 
lower Court. T h e object ion i s n o t e v e n raised in t h e pe t i t i on of 
appeal . I t is t h e pract ice of t h e Dis tr ic t Court n o t t o appo in t an 
ass ignee where there are n o compl i ca ted a c c o u n t s and t h e a m o u n t 
involved is very smal l . Counse l c i ted Grenier, vol. 3 (1873), p . 98. 

Cur. adv. vuli. 
J u l y 9, 1912. DE SAMPAYO A . J . — 

T h e Dis tr i c t J u d g e h a s a l lowed a cert if icate t o t h e inso lvent , but 
h a s s u s p e n d e d it for t w e l v e m o n t h s , and t h e inso lvent appea l s from 
t h e latter part of t h e order. I n h i s e x a m i n a t i o n t h e inso lvent s ta ted 
t h a t in 1903 h e borrowed R s . 3 0 0 and bui l t si h o u s e o n a land which 
h e presented t o h i s daughter on her marriage in 1903 . H e is also 

i (1908) 11 N. L. R. 205, at page 208. * (1895) 1 N. L. R. 321. 
3 (1903) 6 N. L. R. 271. 
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1012. recorded to have s tated that h e borrowed E s . 400 in 1908 for the 
>K SAMPAVO expenses of the wedding of that daughter. The District Judge • 

A.J. thereupon remarked that it w a s imposs ible to understand how t h e 
Soysa v. inso lvent could have borrowed m o n e y in 1908 to spend o n a wedding 

Fernando which took place in 1903, and h e thought that the insolvent w a s 
trying to conceal the true s ta te of his affairs. At the hearing of this 
appeal an affidavit from t h e insolvent w a s tendered t o us , explaining 
that what he had said w a s that h e borrowed the E s . 400 in 1908 for 
the wedding expenses of his second daughter. This Court does not 
countenance a t t e m p t s t o correct records by affidavits. B u t apart 
from that , t h e error in t h e record, if there is an error, is not very 
material , because there is another and sufficient ground for the 
suspension of t h e certificate. T h e insolvent transferred to the 
daughter t h e on ly property h e h a d and cont inued t o borrow large 
s u m s of m o n e y , and t h e Distr ict Judge thinks that he acted ' 
d ishonest ly in borrowing m o n e y which h e had not the s l ightest 
prospect of ever being able to repay. I do n o t think that w e ought-
to interfere w i t h t h e discretion of t h e Distr ict Judge in suspending 
the i ssue of t h e certif icate. 

A n object ion w a s also taken at the argument to t h e effect that 
the whole proceeding w a s irregular, because no ass ignee has been 
appointed, and n o report was therefore available t o the Court in 
adjudicating o n the quest ion of a certificate. I n the regular order 
of procedure n o doubt the ass ignee would be appointed at the first 
public s i t t ing, as provided in sect ion 66 of the Inso lvency Ordinance 
of 1853, before t h e examinat ion of the insolvent takes place and 
before t h e certificate m e e t i n g is cal led. B u t it w a s he ld in D . C. 
Kandy , 520, 1 t h a t t h e provision of sect ion 66 as to the t i m e of 
appointment w a s mere ly directory. The practice of our Courts 
sanct ions the certificate mee t ing s o m e t i m e s being he ld before or 
wi thout t h e a p p o i n t m e n t of an ass ignee. There w a s the less reason 
in this case for t h e appo intment of an ass ignee , because the insol­
vent ' s o n l y asse t s cons is ted of a f e w bits of furniture valued by 
himself a t E s . 10. T h e decis ions of this Court pointing out the 
importance of a report from the ass ignee before t h e consideration of 
the issue of a certif icate t o the insolvent were c i ted t o us , but they 
are no authority for; the proposition that any order as to the certi­
ficate i s v i t iated if there is no ass ignee and therefore no report. It 
is, however , unnecessary t o g o into this mat ter further, because 
the insolvent , w h o took part in the proceedings at the certificate 
m e e t i n g , took no object ion either there or in the pet i t ion of appeal, 
and i s no t ent i t led t o upset all the proceedings now o n a mere 
technical point. I think t h e appeal should be d ismissed . 

PEREIRA J . — I agree. 

> (1878) 3 Grenier 98. 

Appeal dismissed. 


