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1941 P r e s e n t : Soertsz J.

D AN K O LU W A  ESTATES C O , LTD. v. THE TE A  
CONTROLLER.

In the matter o f an application for a w rit o f C ertiorari.
W rit o f  certiorari— O rd er  o f  T ea  C o n tro lle r  u n d er  s e c t io n  15 (1 ) o f  th e  T ea  

C on tro l O rd in a n ce (C a p . 299) — O rd er  m a d e in  m in ister ia l ca p a c ity— N ot  
u n d er  d u ty  to  a ct ju d ic ia lly— T ea  C o n tro lle r  n o t a m en a b le  to  w rit—  
E stop p e l b y  res judicata— C ou rts  O rd in a n ce, s. 42 (C ap . 6.)

A n  order made by  the Tea C ontroller under section 15 (1 ) o f  the Tea 
Control Ordinance is one m ade b y  him  in an adm inistrative or ministerial 
capacity and the Tea Controller, not being under a duty to act judicially  
w hen he m ade the order, is not am enable to the w rit o f  certiora ri.

W here the petitioner’s application is barred by  the operation o f  section 
7 (3 ) o f  the Tea Control Ordinance and b y  the decision  o f  the Suprem e 
Court in his application fo r  a w rit o f  m and am u s  a w rit o f  cer tio ra r i  
does not lie.

T HIS was an application for a mandate in the nature o f a w rit o f 
certiorari quashing the order made by  the Tea Controller in his letter 

addressed to the petitioner’s agents, Messrs. W hittall & Co. B y a return 
dated July 31, 1933, made in  com pliance w ith section 9 (1) o f the Tea 
Control Ordinance, 1933, the agents, on behalf o f  the proprietor, declared 
that Dankoluwa Tea Estate was 441 acres in extent and w holly  planted 
in tea at the date and claim ed that the yield  w ould  be a thousand pounds 
per acre. They asked for  a special assessment, w hich was granted and 
the Tea Controller fixed the standard crop  fo r  the year o f assessment
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1933-1934 at 311,500 pounds. The proprietor accepted that assessment 
as w ell as the assessments made on that basis for the subsequent years 
o f control under that Ordinance, viz., 1934-1938. The Tea Control 
Ordinance, at present in  force, cam e into operation on A pril 1, 1938. 
B y  their letter dated August 31, 1938, the agents inform ed the Tea 
Controller that they had discovered that their return made in 1933 
was erroneous in respect o f the extent o f  the estate and that the correct 
extent was 411 acres. Thereupon the Controller, purporting to act 
under sections 15 and 17 o f the Ordinance, declared on Novem ber 29, 
1939, that in  respect o f  the periods 1933-1934, 1934-1935, 1935-1936, 
1936-1937, 1937-1938, 1938-1939, 1939-1940, the standard crops would 
be deemed to have been reduced to the amounts stated in the order, 
that the over issue that had occurred in  consequence o f the error in extent 
w ould be adjusted in the manner indicated in the order. The petitioner 
was dissatisfied at the order and appealed to the Board o f Appeal. The 
appeal was considered by  the Board and was dismissed.

The petitioner then applied to the Supreme Court for a w rit o f mandamus 
against the Tea Controller to com pel him  to issue the coupons he withheld 
in respect o f the amount over-issued. The Supreme Court decided 
against the petitioner.
. L. M . d e Silva, K .C . (w ith him E. F. N. G ratiaen  and D. W . F ern a n d o), 
fo r  the petitioner.—The proviso in  section 15 (1) o f the Tea Control 
Ordinance (Cap. 299) was intended to prevent the Controller from  doing 
what he has done in the present case. A s to the history o f the legislation, 
the draft o f the present Ordinance appears in the G a zette  o f  Decem ber 17, 
1937, Part II., page 1271. Section 15 appears there without any 
proviso* Nor was there any such proviso in section 20 o f the older 
Ordinance, No. 11 o f 1933. The proviso in section 15 (1) was deliberately 
and advisedly inserted to surmount the difficulty created by  the ruling 
in W ijey es in g h e  v. T ea  E x p ort C on tro ller  \ To interpret any portion of a 
statute, not m erely the words but also the history o f it may be considered— 
Eastm an P h otograph ic M aterials Co. v . C om p troller-G en era l o f  P a ten ts ’ , 
B abappu v . D on  A ndris e t  al *.

In  the order he made the Tea Controller exercised powers beyond 
those given to him  by  the Ordinance. W hen a public authority acts in 
excess o f jurisdiction w rit o f  certiorari w ould lie. There is no difference 
in principle between certiora ri and prohibition. T he K in g  v  E lectr icity  
C om m ission ers ' deals fu lly  w ith .the scope o f  the w rit and is the founda
tion o f  the present application. See also Frome United Breweries Co., 
L td , v . B ath  J ustices  * and T h e K in g  v . P ostm aster-G en era l *.

Application for m andam us  was made in connection w ith  this same 
m atter’ , but that w ould not stand in our way. W here want o f juris
diction is patent, the person aggrieved is entitled to a writ o f certiorari 
e x  debito  ju stitia e— T h e Q u een  v . T he J ustices o f  S u r r e y F a r q u h a r s tm  v. 
M o rg a n *.

1 (1937) 39 N . L. B . 437.
* (1898) A . C. 571 at 575.
*'{1910) 13 N. L. B. 273 at 277.
* (1924) 1 K . B . 171 at 296 ,192 ,194-5 , 204.

3(1894) 1 Q. B . 552.

1 (1926) A . C. 586 at 602.
* (1928) 1 K . B . 291.
? (1940) 18 C. L . W .5 5 .
* L. B. (1870) 5 Q. B . 466..
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Section 7 (3) o f  the Tea Control Ordinance w hich  says that the decision 
o f the Board o f A ppeal shall be final and conclusive w ould not be a bar to 
the present application. C ertiorari can on ly  he taken away b y  express 
negative w ords— T he L a w s o f  E ngland (H ailsham ) V ol. 9, pp. 861— 2 ;  
E x  parte  B radlaugh  *; R e x  v . J u k es  ’ .

H . V . P erera , K .C . (w ith him  J. E. M . O b e y se k e r e  and P . de S ilva ) 
fo r  the respondent.— Three prelim inary objections can be taken against 
this application.

Firstly, the question involved in this application has already been 
exam ined and dealt w ith b y  the Board o f A ppeal, on an appeal taken 
b y  the petitioner. The petitioner, having subm itted the question for 
adjudication b y  that Board, cannot now  m ove this Court for a w rit of 
certiorari— Q u een  v . J u stices  o f  S alop  *; Queen v. J u stices  o f  L e ice s te r  &  
C om pton  *; L akshm anan C h ettia r v . C om m ission er, C orp ora tion  o f  M adras  
Lakshm anan C h ettia r  v . K a n n a p er  *.

Secondly, section 7 (3) o f the Tea C ontrol Ordinance prevents the 
petitioner from  making this application. The decision o f  the Board o f 
Appeal is final and conclusive. Consequently, i f  cer tio ra r i  lies at all, 
it w ill be on ly against the Board and not against the Controller. The 
effect o f “  final ”  and “  w ithout appeal ”  is considered in R ex  v . N at B ell  
L iqu ors, L td .’ . Section 15 (2) makes the order o f the Board r es  ju d ica ta  
as betw een the Controller and the petitioner— S p en cer  B o w e r  o n  R es  
J udica ta  (1924) pp. 102, 115; H u km  C hand  o n  R es  Judica ta  pp . 29— 32; 
H o y stea d  e t  al. v . C om m ission er o f  T a x a tio n *. Further, this Court has, 
in the application for  m andam us, held  that the Borad o f Appeal had 
jurisdiction  to adjudicate on  this matter. A  previous judgm ent b y  a 
Court o f  co-ordinate jurisdiction has to be fo llow ed—C ram b v . G ood w in  
P a p w o rth  v . B a ttersea  B orou gh  C o u n c il ,0.

Thirdly, and m ost important o f all, the order o f the Tea Controller 
was not an order involving a judicial act but was purely administrative. 
C ertio ra r i w ill lie against an officer in respect only o f an act perform ed 
b y  him  in  a judicial capacity. In  every judicia l act there is a c q u i r e 
ment b y  law  either to hear som e person on application m ade b y  him  or 
to give a decision on a m atter subm itted b y  a  th ird  p a rty . For the 
essential ingredients o f a judicial act and the m anner in w hich it has to be 
exercised, see R e x  v . E le c tr ic ity  C om m ission ers” ; R e x  v. T h e L on d on  
C ou n ty  C ou n cil “ ; R ex . v . L eg is la tiv e  C o m m ittee  o f  th e  C h u rch  A ssem b ly  
E rrington  e t  al. v . M in ister  o f  H e a lth u ;  R e x  v . H en d on  R ura l D istr ict  
C ou n cil “ . F or difference in effect betw een the w ords “  if  it appears to 
him ”  and “  if  it appears to h im  on sufficient ground shown ”  s e e  R ex . v . 
K en sin g ton  In com e T a x  C om m ission ers “  and D e V er ten il  v . K n aggs e t  al.”

• (1919) Weekly-Notes 36 at 87.
10 (1915) L . 3 . (84 K . B .) at 1885.
11 (1924) 1 K . B . 411.
>* (1931) 2 K .  B . 215.
13 (1928) 1 K .  B . 411.
'* (1935) 1 K . B . B . 249.
35 (1933) 2 K . B . 696.
13 (1913) 3 K . B . 870 at 889.

1 (1877) 3 Q. B . D. 509.
3 8 Term Bep. 542.
3 29 L . J . M . C. 39.
* 29 L. J . M . C. 203.
‘  (1926) I .L . R. 50 Mad. 130.
• I .  L . R. SO Mad. 121.
’  (1922) 2 A . C. 162 et seq.
8 (1926) A . C. 155 at 163, 165,168.

”  (3918) A . C. 557.
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In regard to the merits of the application, it is true that section 15 of 
the original Bill did not contain any proviso, but it did not also contain 
sub-section (3). Full effect has to be given to section 17 (5), particularly 
to the words “ for any period

L. M . de Silva, K .C ., in reply.—It is not proper in a matter of this 
kind to raise technical objections, and, unless there is no escape from  
such objections, relief should be granted— R ex v. L ondon  C ou n ty  C ou n cil'.

The appeal to the Board of Appeal does not preclude us from asking 
for certiorari— Q u een  v. Justices o f S u rrey  *. W here excess of jurisdiction 
is patent, w rit w ill issue no matter what the conduct of the petitioner 
might have been—Farquharson  v. M organ*. On the question whether 
the Controller or the Board o f Appeal should be the respondent to this 
application, the order that is outstanding is the order of the Controller; 
the order o f an Appellate Court is deemed to be the order of the low er 
Court— K . K . R oy  v. R. R oy  e t  al. \ The application may be made 
against the Controller— L on don  C orporation  v. C o x * ;  9 H alsbury  
( H ailsham ) p. 836.

The result o f the previous application for m andam us cannot operate 
as res  judicata. The question at issue on that occasion was quite different 
and the decision does not contain an adjudication on the point whether 
we are entitled to the additional coupons or not. V id e  the citation from  
C asperszin  K atira tam by e t  al. v . Parupathipillai e t  al.’ . The powers of 
the Board of Appeal under section 15 of Cap. 299 are limited and w e had 
no pow er to obtain from  the Board a decision that the Controller acted 
outside his jurisdiction.

A  judicial act need not always be preceded by an application or the 
hearing of objections submitted to the statutory authority by a third 
party— R e x  v. D o h erty  \ A ll that is necessary is the pow er to determine 
and decide— R e x  v. L egisla tive  C om m ittee  o f  th e  C hurch  A s s e m b ly 8; 
R e x  v. H end on  Rural D istrict C ouncil ’ ; R e x  v. B o y co tt  Reg. (\ 
N icholson  ".

Cur. adv. vult.
January 15, 1941. Soertsz J.—

In this matter the petitioner, the Dankoluwa Estates Company, Limited, 
prays for an order absolute quashing the order made by the respondent, 
the Tea Controller, in his letter dated Novem ber 29, 1939, addressed to 
the petitioner’s agents, Messrs. Whittall & Company.

The facts that gave rise to this application are not in controversy, 
and m ay be shortly stated: B y a return dated July 31, 1933, made in 
com pliance with section 9 (1) of the Teai Control Ordinance of 1933, 
Messrs. W hittall & Company, acting on  behalf of the proprietor, 
declared' that the Dankoluwa Tea Estate w as 441 acres in extent, and 
w holly  planted in tea, at the date Decem ber 31, 1932. They claimed 
that “  the yield  fo r  the full period w ould, therefore, approximate a 
thousand pounds per acre’ ’ , and they asked for a special assessment

1 (1931) 2 K . B. 215. * (1921) 23 N . L. R. 209 al 211.
* L . R. (1370) 5 Q. B. 466. ’  (1910) 26 T. L. R. 502.
3 (1394) 1 Q. B. 552. 8 (1923) 1 .K  B. at 419.
* (1372) 14 Moore's Ltd. A pp . Cases 465. 9 (1933) 2 K . B. at 705.
9 L. R. (1867) 2 H. L. at 280. '• (1939) 2 K . B. 651.

** (1399) 2 Q. B. a t 473.
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Such an assessment was m ade by a Mr. L loyd  Jones. A cting upon that 
assessment, the Tea Controller fixed the standard crop  for the year o f 
assessment 1933-1934 at 311,500 pounds. The proprietor accepted that 
assessment, as w ell as the assessments made upon that basis, for  the 
subsequent years o f control under that Ordinance, namely, the years 
1934-1938.

The Tea Control Ordinance now  in force, came into operation on the 
1st o f  April, 1938. B y their letter dated August 31, 1939, Messrs. 
W hittall & Co. inform ed the Tea Controller that they had discovered 
that their return made in  1933 was erroneous in respect o f the extent o f 
the estate, and that the correct extent was 411 acres 1 rood and 10 perches 
and not 441 acres as stated therein. Thereupon, the Controller purport
ing to act under sections 15 and 17 o f the Ordinance, declared on 
N ovem ber 29, 1939, that in respect o f each o f the periods 1933-1934, 
1934-1935, 1935-1936, 1936-1937, 1937-1938, 1938-1939, and 1939-1940.
the standard crops o f the estate w ould be deem ed to have been reduced 
to the amounts stated in his order; that the over-issue that had 
occurred in consequence o f the error in extent w ould  be adjusted in  the 
manner indicated in that order; and that the issue o f coupons for export 
licences would, from  the date o f the order, be made on the basis o f the 
revised assessment. The petitioner was dissatisfied and in pursuance o 1 
the right given to him by  section 15 (2 ), he appealed to the Board of 
Appeal, on the follow ing grounds :—

(a) The decision o f the Tea Controller is contrary, to law, and is
inequitable;

(b ) The previous assessments o f the standard crop are correct;
(c) In any event, the alleged error is one o f over-assessment, and the

Controller had no pow er to make any order affecting the stand
ard crop . . . .  for  any period o f assessment prior to the
date o f the order appealed from ;

(d) The productivity o f  the estate at all material times exceeded the
quantity previously assessed by  the Controller.

This appeal was considered by  the Board, and was dismissed on M arch 
4, 1940. The Board held, in ter  alia, that “  Section 15 o f the Ordinance 
gives the Controller pow er to correct such errors, and this is what he has 
done. He has, in no way, interfered w ith the rate per acre, so that the 
question o f an over-assessment or under-assessment does not arise ” .

The petitioner then applied to this Court, on June 11, .1940, for a w rit 
o f m andam us against the Controller, to com pel him  to issue to the 
petitioner the coupons he. w ithheld in respect o f the 111,069 pounds which, 
he alleged, had been over-issued. That application was dealt w ith by  
m y Lord the Chief Justice, and was decided against the petitioner. In 
the course o f his order, the Chief Justice said (D an k olu w a  E sta tes Co., 
L td. v . T he T ea  C on tro ller )*; —

“ The petitioner’s claim for  a M andam us  is based on the contention 
that the respondent, by  his order dated N ovem ber 29, 1939, has under 
the first part o f the sub-section reduced the standard crop o f the 
estate w ithout taking into consideration paragraph (b ) o f the proviso, 
and in consequence o f such illegal order, made deductions under section 
17 (5) o f the Ordinance. On behalf o f  the respondent, Mr. Perera

1 4 0  XT T  T» **/■»
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°  contended that a w rit o f mandamus cannot issue inasmuch as the 
legality o f the deductions . . . .  including the interpretation of 
proviso (b ) to section 15 (1) was a matter for the Board o f Appeal 
under .section 15 (2 ), and had been decided in favour of the respondent. 
. . . .  Ground (c) in  the case presented b y  the petitioner to the 
Board . . . .  raised the right o f the respondent to make any 
order affecting the standard crop . . . .  fo r  any periods of 
assessment prior to the date o f the order appealed from . The 
legality o f retrospective action b y  the Controller and the question of 
-the interpretation o f proviso (b) to section 15 (1) was, therefore, in 
issue. Although such an issue was directly raised by  the petitioner 
before the Board o f Appeal, his Counsel has contended that the 
Board . . . .  was not vested with any such power. I cannot 
accept that contention. The w ords in section 15 • (2) that the Board 
m ay on appeal (a) “  confirm the order ”  seem to me to give the Board 
pow er to decide as to whether the Controller has correctly interpreted 
the provisions o f section 15 (1 ).”

I  have quoted at this length from  the order made by  the Chief Justice, 
in view  o f the plea o f res  judicata  that was based upon it and advanced 
by  respondent’s Counsel. I shall deal presently with that plea. A s to 
the rest o f the Chief Justice’s order, it is sufficient to say that he came 
to the conclusion that the application for  a w rit o f m andam us was 
m isconceived because the legal right the petitioner sought to enforce 
b y  means o f that w rit was one within the com petence o f the Board of 
Appeal to grant.

A t this stage, I think, it w ould be convenient to examine sections 15 
and 17 for they, after all, are the origin o f the controversy that has 
arisen between the parties. Section 15 consists o f three sub-sections. 
Sub-section (1) enacts that i f  it  appears to the Controller at any time 
that an error has been made in the assessment o f the standard crop o f 
any estate or small holding in respect o f any  period o f assessment, whether 
under the 1933 Ordinance or under “  this Ordinance ” , he m ay b y  order  
d eclare  that the standard crop o f that estate or small holding fo r  that period  
shall be deemed to Jiave been increased or reduced as the case may be, 
b y  the amount in  respect o f w hich the assessment was in e rro r ; and the 
exportable maximum o f that estate or small holding fo r  tha t p eriod  shall 
be deemed to have been duly increased or reduced. Sub-section 17 (5) 
carries the scheme to a logical conclusion by  enacting (5) (a) that “  where 
the exportable m axim um  o f any estate or small holding fo r  any period  o f  
assessm en t is deemed, in consequence o f an order under section 15 (1), 
to  have been increased or reduced, it shall be law ful for the Controller 
to cause an amount equivalent to the amount by  which that exportable 
m ?YimnTn is so deemed to have been increased or reduced . . . .  to be 
added to or deducted from  the exportable maximum o f that estate or 
small holding o r  o f  a n y  o th er  estate or small holding of the same proprietor, 
fo r  the period o f assessment during which that order is made, or for 
any one. or m ore succeeding periods, in such instalments as he may, 
in his discretion determ ine” . (5) (b ) goes on to say that “ it shall be 
law ful fo r  the Controller ,to cause to be added to or deducted from  the 
exportable m aximum . . . .  for  any period of assessment, any
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amount that has been w rongly omitted from  or included in . . .  . 
the exportable m axim um  . . . .  fo r  any one or m ore preceding 
periods o f assessment ”  . . . .

Shortly stated, these sections say that w here ow ing to an error, 
standard crops have been over or under-assessed, and consequently the 
exportable maxima w rongly fixed, the Controller m ay readjust the 
standard crops and exportable maxima, and make good the differences 
that have occurred in the issues o f  coupons fo r  export licences to the 
parties concerned by  additions to or deductions from  those issuable 
in the period o f assessment in  w hich the error is discovered and the order 
is made and/or in future periods. Such a piece o f  legislation is, i f  I  may 
say so, perfectly intelligible. That was, substantially, the position 
under the Ordinance o f  1933, and that was the shape o f things fore
shadowed in the draft o f the present Ordinance published in the G o v er n 
m en t G a zette  o f D ecem ber 17, 1937. In the draft, section 15 stood 
unencumbered by  the provisos, and by sub-section (2) ( a ) , ( b ) , ( c ) ,  and (3).

There was no discrimination made betWeen errors o f over-assessment 
and those o f under-assessment. But, on the very day o f  the G a ze tte  
notification, this Court delivered judgm ent in the case o f  W ijey es in g h e  v. 
T ea  E x p o r t C o n tro lle r 1, pointing out that it m ight create a hardship—  
so it appeared to that Bench— if in  the case o f an estate or small holding 
that had changed hands, the new proprietor should be  called upon to 
suffer a deduction on account o f an over-issue m ade to the o ld  owner. 
That view  appears to have influenced those concerned in putting the new  
Ordinance on the Statute Book, and they seem to have thought that the 
addition o f proviso (b ) to sub-section 15 (1) in cases o f  errors o f  over
assessment w ould obviate the hardship suggested in the case o f  W ije y e 
singhe v . T ea  E xp o rt C on tro ller  (supra). It w ould  appear that the fu ll 
effect o f this proviso on sub-section 15 (1) and sub-section 17 (5) (a ) and 
(b) was not considered, or at least, was not appreciated. The proviso is 
in these terms : “  provided that where such error is one o f  over-assessment 
an order under this sub-section i.e., 15 (1) shall n ot a ffe c t  the standard 
crop  o f any estate or small holding fo r  a n y  p eriod  o f  assessm en t p r io r  to  
tha t in  w h ich  th e  o rd er  is m ade ” .

The resulting position is that on the one hand, sub-section 15 (1) says 
that in cases o f errors o f  over-assessment in respect o f a n y  p eriod , 
the Controller m ay by  order declare that the standard crop f o r  th a t  
p eriod  . . . .  shall b e  d eem ed  to  h ave b een  red u ced , b y  the amount in 
error; on the other hand, the proviso says that in  cases o f errors o f 
over-assessment, the standard crops o f  periods prior to  the o rd er  shall not 
be affected, that is to say, shall n o t  be deem ed to have been reduced. 
M oreover, w hile sub-section 17 (5) (a) and (b ) says that it Shall be law ful 
for the Controller to make deductions on account o f over-issues during 
an y  periods o f  assessment, the proviso b y  enacting that, in cases o f  over
assessment, standard crops prior  to the date o f the order shall be  un
affected, prevents the Controller from  doing in respect o f those periods 
what sub-section 17 (1) declares, it law fu l fo r  him to do. In short, 
the proviso largely contradicts sub-section 15 (1) and renders sub-section 
17 (5) almost com pletely nugatory in cases o f  over-assessment.

139 N . L. R. 437.
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So far as his case is concerned, the petitioner frankly admits that his 
contention is that although, owing to an error on his part, his estate was 
assessed on the footing that it was thirty acres larger than it really was, 
yet his past and future coupons remain com pletely unaffected by his 
error. He says he is entitled to retain all the benefit he received in the 
past, and to go on receiving coupons on the mistaken assumption made 
at the time of assessment that his estate was thirty acres larger than 
it is. A  happy state o f things indeed. It must, however, be said for the 
petitioner that the good fortune that results to him from, what he 

■contends, is the correct interpretation of these sections of the Ordinance, 
has caused him some embarrassment, for he seeks to redeem it w ith  the 
plea that he is only getting back on the roundabouts, what he had lost 
upon the swings, i f  I may put it in that way. He protests that his 
plantation was really m ore productive than it was treated as being for 
the purpose o f assessment, although that assessment was made by  an 
expert nominated by him, and was accepted by him without demur.

In regard to the interpretation of section 15, another difficulty is 
created by sub-section (3), which comes in to darken the obscurity. 
It says that “ for the purposes of this section an error in the assessment 
of the standard c r o p ”  . . . . includes an over-assessment of the 
standard crop ”  . . .  . This is very baffling. I cannot imagine 
w hy it was thought necessary to insert a sub-section to say what was 
perfectly obvious, for in regard to assessment, errors can only be errors 
o f over- or under-assessment, if one disregards clerical or arithmetical errors 
as being other than errors “  in the assessment ” . Moreover, proviso (a) 
o f sub-section 15 (1) begins by saying “ where such error  is one o f  
over-assessm en t

In view  o f these difficulties, I have subjected sections 15 and 17 to as 
meticulous an examination as I am capable of, in search of an interpreta
tion that would reconcile these repugnancies, but I have not been able to 
find any such interpretation. Nor were Counsel able to assist me to that 
end. The expenditure o f ingenuity and resource that Mr. Perera lavished 
upon these sections, in an endeavour to harmonize their discordant parts, 
failed to solve any o f m y difficulties. It seems to me that a satisfactory 
solution is possible only by means of legislation, and not by interpreta
tion, “  horr.endas canit am bages  . . . .  obscuris vera in volven s ” .

This case. I think, affords an instance o f what Lord Herschell had in 
view  when he said in W est D erby, U nion  v. M etropolita n  L ife  Insurance 
S ociety , Ltd.': “ One knows perfectly w ell that it not infrequently
happens that persons are unreasonably apprehensive as to the effect o f 
the enactment . . . .  and accordingly a proviso is inserted to
guard against the particular c a s e ................ and you have the
enactment so construed against the intention o f the Legislature as to 
impose a liability upon a number o f people who . . . .  were not 
present and therefore . . . .  w ere not in a position to protect 
their ow n interests ” .

As sections 15 and 17 stand now,, it cannot be denied that there appears 
to be considerable force in the submission of the petitioner that the order 
o f the Controller is ultra  v ires  in so far as it disregards proviso (b ) to 

'  (1S97) A . C. 6t7 at pages 655-6.
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section 15 (1 ). But whether that submission is entitled to prevail or  not, 
seems to m e to depend on w hat the correct rule o f  interpretation is in  a 
case such as this, o f  repugnancy between a proviso and its main section, 
and between a proviso and an independent section like section 17. In  
these circumstances, it is not at all clear that the order o f w hich there is 
com plaint involves a usurpation o f  jurisdiction,^ and is not m erely an 
erroneous interpretation by  the Controller o f section 15, such, fo r  instance, 
as the interpretation given b y  the Board o f  Appeal w hen it said that 
“  the question o f an over-assessment or under-assessment does not a r ise : 
because there has been no interference w ith  the rate per a c re ” . I f  the 
Controller’s order is, on the face o f it, no m ore than an erroneous 
interpretation o f the law, it would, under the old  procedure have been 
a case for error, and, therefore, is not a case fo r  certiora ri. But there is 
no occasion for  m e to address m yself to these questions, fo r  after careful 

'  consideration o f  the arguments advanced, and o f the cases cited b y  
Counsel during the discussion, I have reached the conclusion that the 
application fails in  limine on the grounds:

(a) that the Controller was acting in a m inisterial capacity, and was 
not under a duty to act judicia lly w hen he m ade the order in  
question, and that, therefore, cer tio ra r i does not lie; (b ) that 
the matter involved in this application is r es  ad judicata  betw een 
the parties, and for that reason, too, this is not a case fo r  the 
w rit o f certiorari.

This w rit o f certiora ri is an ancient writ, and w hen it is first encountered, 
and for a long tim e thereafter, it ran from  superior Courts to inferior 
Courts properly so called, that is to say, to Courts such as w e have in 
mind when w e speak o f “  Courts o f Law  ”  or “  Courts o f Justice Other 
tribunals with w hich a New Despotism as L ord  H ew art describes it, 
has made us familiar, w ere scarcely know n in those days. But w hen 
this modern Legislation set up administrative bodies vested w ith  judicial 
or quasi-judicial functions, the scope o f this w rit was enlarged, and it 
came to be sent to those bodies as well.

There is a long line o f English cases in w hich it is stated in clear terms 
that the w rit o f certiorari, unless expressly w ithheld b y  Statute, enables 
superior Courts to exam ine the proceedings o f all inferior Courts and o f 
all Statutory authorities vested w ith  judicial or quasi-judicial functions, 
and if upon such examination it be found that they, under pretence o f an 
Act, proceed to usurp a jurisdiction greater than they have in com m on 
law, or greater than the A ct warrants, to direct them to have their 
proceedings returned to the superior Court to the end that it m ay see 
that they keep themselves within their jurisdiction. The leading case 
on this point is that o f R ex v . E le c tr ic ity  C om m ission ers  \ A tkin L.J., 
as he then was, discussing the writs o f prohibition and cer tio ra r i said 
“  the operation o f the w rits has extended to control the proceedings o f 
bodies w hich do not claim to be or w ould  not be recognized as Courts o f 
Justice. W henever any body o f persons having legal authority to 
determine questions affecting the rights o f subjects, and having th e  d u ty  to  
act jxidicially, act in excess o f legal authority, they are subject to the

i  {1924) l  K . B . 111.
42 /18
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controlling jurisdiction exercised b y  these w r its ” . Slesser L.J. in 
adopting and analysing this dictum in  R e x  v . T he L on don  C ou n ty C o u n cil1 
said “ Atkin L.J. lays down four conditions under which a rule for 
certiorari m ay issue. H e says: ‘ wherever any body o f persons (first) 
having legal authority, (secondly) to determine questions affecting 
the rights o f subjects, (thirdly) having th e  d u ty  to  act judicially , (fourthly) 
act in excess o f their legal authority, they are subject to the controlling 
jurisdiction exercised by  these writs ’ ” , Other very eminent Judges 
have expressed themselves in similar terms.

From these dicta, it is. clear that one essential condition for the issue of 
this w rit is that the authority against whom  it is sought should be und er a 
d u ty  to  act judicially . No amount o f affectation o f judicial form  or of 
compliance with judicial and legal principles w ould be to the point unless 
there is a duty to act judicially. But if  there is such a duty, then it is of 
no consequence to inquire whether the proceeding was conducted with 
the elaboration with which Courts of Law are familiar, or with the curt 
directness o f method usually adopted by  Statutory bodies. As Scrutton 
L.J. observed “  it is not necessary that it (i.e., the tribunal) should be a 
court in the sense in which this court is a court; it is enough if it is 
exercising, after hearing evidence, judicial functions in the sense that it 
has to d ecid e  on evidence between a proposal and an opposition; and it is 
not necessary to be strictly a court; if it is a tribunal which has to 
decide rights after hearing evidence and opposition, it is amenable to the 
w rit o f  certiorari. ”  In R ex v. Leg Committee of the Church Assembly ’ , 
Lord Hewart C.J. sa id : “  In order that a body may satisfy the required 
test, it is not enough that it should have legal authority to determine 
questions affecting the rights o f su b jects ; there must be superadded to 
that characteristic that the body had th e  d u ty  act judicially . In the 
same case, Salter L.J. said : “  the person or body to w hom  these writs are 
to go m u st b e  a judicia l b od y  in this sense that it has pow er to determine 
or decide, and the power carries with it, o f necessity, the duty to act 
judicially. He referred to the dictum o f H olt C.J. in Rea: v. Inhabitants  
o f G la m orga n sh ire ’ , that the essential point was that the person or body 
should have not only an authority , but also a jurisd iction .

In E rrington  v . M in ister  o f  H ealth  *, Greer L.J. sa id : “  ‘The powers o f 
the Minister are contained in the Act, and under those powers he could, 
if no objection is taken on behalf of the persons interested in the property, 
make an order confirming the order made by  the local authority; and in 
so far as the Minister deals with the matter of the confirmation a 
closing order in the absence of .objection by  the owners, it is clear to me 
and I  think to m y brethren, that he would be acting in a ministerial or 
administrative capacity. . . .

But, the position, in m y judgment, is different when objections are
taken ” .

Section 42 o f the Courts and their Pow ers Ordinance which gives 
jurisdiction to the Supreme Court to issue mandates in the nature o f 
w rit o f m andam us, quo w arranto, certiorari, &c., expressly adopts the 
v iew  expressed in these and other English cases, for it provides for the

> (1931) 2 K . B . 315. 
* (1923) 1 K . B . i i l .

» (1700) Ld. Bayne 530. 
4 (1935) 1 K . B. 249.
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issue o f these writs “ against any District Judge, Commissioner, Magis
trate or o th er  p erson  o r  trib u n a l ” . “  Other person or tribunal ” , in this 
context must, in accordance w ith  the e ju sd em  g en er is  rule, be understood 
to mean person or tribunal under a duty to act judicially.

It now  remains to exam ine the position o f the Tea Controller w hen he 
is acting under section 15 o f the Ordinance. The relevant part o f that 
section is in these te rm s : “  the Controller, i f  it appears  to him  at any 
tim e that an error has been m ade . . . . he m ay b y  ord er  d eclare
.....................”  No duty is laid upon him  expressly or b y  implication, to hold
an inquiry, and to give the parties concerned an opportunity to be heard, 
and the section takes care to say that what he is called upon to do is b y  
ord er  to  d eclare, n o t to  d ecid e  as he is required to -do b y  sections 10 and 11. 
To m y mind the inference to be drawn from  this difference in phraseology 
is that the Legislature contem plates the Controller as acting in a judicial 
capacity under sections 10 and 11, and in a ministerial or administrative 
capacity under section 15, for as Lord Lorebum e observed in one o f  the 
cases I have referred to “ to act in good faith and fairly  to listen to both 
sides is a duty lying upon everyone w ho d ec id es  anyth in g” . It is, o f 
course, undoubted that persons and bodies called upqn by  statute to 
perform  ministerial and administrative functions, are expected  to act, 
and almost invariably do act “ ju d ic ia lly ”  in one sense o f that w ord, 
but they are not acting “  judicia lly ”  in the m eaning that w ord  bears in 
the phrase “  under a duty to act, judicia lly ”  and in  the equivalent phrases 
found in the speeches, opinions and judgm ents from  w hich  I  have quoted.

In regard to this question whether the Controller is under a duty to 
act judicially under section 15, it is o f  no little significance that no appeal 
is given to the party affected, in the direct m anner in  w hicch  he is given 
an appeal from  decisions made under sections 10 and 11, but sub-section 
15 (2) requires the Controller to  serve a notice on the party affected 
inform ing him  o f the order, and it is only thereafter that the appeal is  
given. The im plication o f this is that the Legislature contem plates the 
Controller as acting in  the absence o f the party affected without holding 
an inquiry and without giving him  a right to be heard, w hen he b y  order 
declares under sub-section 15 (1 ).

The cases o f R e x  v. K en s in g to n  In com e T a x  C om m ission ers1 and de  
V er tev il  v . K n aggs and a n o th e r1 support this view . In the earlier case, 
occasion arose to interpret the w ords “ i f  the surveyor d iscovers” , in 
the con tex t: “ if  the surveyor discovers that any properties o r  profits 
chargeable to incom e tax have been om itted . . . .  the additional 
Commissioners shall make an assessment in such sum as according to 
their judgm ent ought to be charged on such persons, subject to 
ob jection  b y  the surveyor, and to appeal ” . B ray J. s a id : “  Does it 
(i.e., the w ord  ‘ discovers ’) mean as contended b y  the applicant, 
ascertain by  legal evidence? H e has no right w hatever to exam ine the 
taxpayer on oath or to require him  to give the particulars o f his profits 
and gains and to verify  the same, or to call upon anyone to answer 
questions. It would, therefore, seem most unlikely' that the Legislature 
should have intended by  the -word ‘ discovers ■ that the surveyor was to 
ascertain by  legal evidence. T hat A c t  p rov id es  fo r  a  la ter  trial, i f  I  m a y  

1 (1913) 3 K . B. 070. * (1913) A . C. 557.
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ca ll it  so, o f  th e  qu estion  and w h en  th ere  is an appeal. T he stage p reced 
in g  th e  appeal is not tha t at w h ich  legal ev id en ce  is req u ired  . . . .  In m y 
opinion, it means * comes to the conclusion from  the examination he makes 

aland from  any information he chooses to rece iv e ’ ”. The words I  have 
italicized are peculiarly apposite to this case, for here too, the act 
provides for a later trial o f the. question if  and when there is an appeal.

• The later case assists by  w ay o f contrast. The relevant words were 
“  if at any time it appears to  th e  G o v ern o r  on  sufficient grounds sh ow n  to  
his satisfaction  ” , and Lord Parm oor said : “  the acting Governor could not 
properly carry through the duty entrusted to him without making some 
inquiry whether sufficient grounds had been shown to his satisfac
tion . . . .  Their Lordships are o f opinion that in making such an 
inquiry there is, apart from  special circumstances, a duty of giving to 
any person against w hom  the complaint is made a fair opportunity to 
make any relevant statement which he m ay desire to bring forward and a 
fair opportunity to correct or controvert any relevant statements brought 
forw ard to his prejudice

In the case before me, the w ords “ if  it appear? ” are unqualified, and it 
seems to follow  that in such a case, the person concerned may • in the 
w ords o f firay J., “  com e to a conclusion from  the examination he makes 
and from  any inform ation h e m a y  choose to receive ” .

The cases Mr. L . M. de Silva relied upon, on behalf of the petitioner, 
are distinguishable, and do not in any w ay militate against the decisions 
given in  the cases already referred to. A t one stage, the case of R e x  v. 
D o h e r ty ' seemed to m e to create a difficulty. But I find that in 9 H alsbury  
(H ailsham ) at page 858, this case is cited in illustration o f the 
proposition that “  the issue o f a warrant o f commitment by Justices, 
where it appears on the face o f the conviction that the jurisdiction to 
issue it depends on the non-payment of m oney by  certain date, is a 
judicial act and certiora ri w ill be granted in regard to it ” 
The ratio  d eciden di for  granting certiorari in that case was that the pay
ment o f the m oney due to be paid put an end to the “ jurisdiction”  to 
issue the warrant, and the issue of it thereafter had no “  jurisdiction ” 
to support it. In Q u een  v . J ustices o f  S u r r e y 1 the Justices w ere acting 
on an application made to them, and they were under a duty to act 
judicially. It was a condition precedent to their certifying in the manner 
they w ere requested to certify, that they should require certain things 
to be done. One o f the things that had . to be done was not done, and it 
w as1 held that their certificate was liable to be quashed by certiorari 
because they had failed to equip themselves with jurisdiction by 
com plying with legal requirements.

1 R eg. v . N ich o lso n * is hardly to the point. There licensing Justices 
granted an em ergency licence in respect o f a new house to a holder of a 
licence w ho applied for it on the ground that the licensed house was going 
to be demolished. C ertiora ri was asked for on the allegation that the 
notices given by  the applicant for the emergency licence were not in 
accordance w ith legal requirements, and that, therefore, the Justices 
had acted w ithout jurisdiction. Smith L.J. & Vaughan-Williams L.J.

* Stt T. L. R. 502. 1 (1S70) L .,R. S Q. B. 466.
3 (1S99) 2 Q. B. 455.
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held that the notices w ere good, and that in any event, they w ould -not 
exercise their discretion to issue the w rit in the circumstances o f that 
case. The Lord Justices regarded the licensing Justices as “ persons 

exercising judicial or what have been called quasi-judicial functions

The case o f F arquharson  v . M organ  ‘ was, admittedly, one o f action 
taken in  excess o f jurisdiction, as distinct from  action in  excess o f 
authority. The distinction is fundamental. As pointed out by  Salter J. 
in  R e x  v . L eg . C o m m ittee  o f  th e  C h u rch  A ss em b ly  (s u p r a ) , H olt C.J. said in  
R e x  v . Inhabitants o f  G la m org a n sh ire* “ this court w ill exam ine the 
proceedings o f all jurisdictions erected b y  A ct o f Parliament ” . That was 
a case in w hich the question was whether cer tio ra r i should go to bring up 
an order o f Justices, made under Statutory rating powers, and counsel 
had argued that no cer tio ra r i could go, just as no cer tio ra r i lies to rem ove 
orders made by  Commissioners o f Bankrupts, and upon that, H olt C.J. 
observed “ as to the Commissioners o f Bankrupts, they had o n ly  an  
a u th or ity  and n o t a ju r is d ic tio n ” . F arqu harson  v . M organ  (supra ) was 
concerned with a w rit o f prohibition. Lord H alsbury L.C. and Lopes and 
D avey L.JJ. held that where the w ant o f jurisdiction  o f an inferior 
tribunal is patent, prohibition is “ o f  c o u r s e ” . The position is different 
In regard to certiora ri. (See Q u een  v . J u stices  o f  S alop  ‘ ; Q u een  v . 
J u stices  o f  L e ic e s te r  &  C o m p to n 4; L akshm anan  C h ettia r  v . C om m ission er, 
C orpora tion  o f  M adras &  C h ief J ud ge C ou rt o f  Sm all C auses  * ; L akshm anan  
C h ettia r  « .  K a n n a p er ".) In v iew  o f the principles enunciated in these 
and other cases, even if  it is assumed that the Tea Controller w hile acting 
under section 15 o f the Ordinance is acting in a quasi-judicial capacity, 
it is a question whether the petitioner is entitled to ask for  cer tio ra r i  
against him, in the circumstances o f this case, inasmuch as he had 
submitted his dispute w ith  the Controller to the Board, and they had 
given their decision upon it.

R e x  v. H e n d o n 7 was a case in w hich certiora ri was sent on the ground 
o f bias on the part o f  one o f the mem bers o f the local authority. It is 
quite clear that there the local authority was under a duty to act 
judicially. To quote from  the judgm ent, “ the hearing o f the resolution 
w as advertised ; objections w ere invited and considered, and the decision 
arrived at was a decision w hich  conferred, contingently at any rate, 
a legal right and affected the rights o f subjects ” . The fou r conditions 
laid dow n in A tkin  L.J.’s dictum  are present. So too in R e x  v . B o y c o t ts 
the w rit o f cer tio ra r i  went to the respondent w ho w as acting in a quasi
judicial capacity, and had usurped a jurisdiction which, in veiw  o f  the 
m anifest doubt that existed on the question whether the boy  in the case 
w as educable or not, belonged to the Board o f Education.

The conclusion to w hich  I find m yself driven b y  an examination o f all 
these cases is that, in  this instance, the Tea Controller was under no duty 
to  act judicially, and that, therefore, he is not amenable to the w rit o f  
certiorari.

* (1894) 1 Q. B . 552. ' ‘  I . L. R. 50 Mad. 130.
* (1700) Ld. Bayne 580.
3 29 L. J. Mag. Cases 39. 
« Ibid p. 203.

* Ibid p. 121.
’  (1933) 2 K . B. 696. 
‘  (1939) 2 K . B . 651.
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This finding disposes o f the petitioner’s application, but in deference 
to  the long and able argument Counsel submitted on the question of 
estoppel and res  judicata, I think I ought to deal briefly with those matters.
It was contended for the respondent that the petitioner is barred from  
making this application by  the operation o f section 7 (3) o f the Ordinance, 
and b y  the decision given b y  this Court on the petitioner’s application 
fo r  a w rit o f m andam us on  the respondent. In regard to the effect of 
section 7 (3 ), Mr. de Silya conceded that it would have prevailed against 
the petitioner, if  it had been competent fo r  the Board o f Appeal to decide 
the question the petitioner submitted to them, namely, whether the 
order o f the Controller was in tra  or ultra wires. But he contended that 
that question was not within its competence. I  am unable to agree with 
that contention. But for the fact that Mr. de Silva took the point 
I should have thought it beyond question that the matter submitted 
to the Board in ground (c) o f the appeal was within its jurisdiction. 
Section 15 (2) gives a right o f appeal to the registered proprietor without 
any qualification or reservation. He “  may appeal against that order ’’ , 
and so for as the Board i s  concerned, it “ may on any such appeal (a) 
confirm the o rd e r ; or (b ) if it is o f opinion that there was no error in the 
assessment in respect o f which the order was made, rescind the order or, 
(c) if it is of. opinion that there was an error in the assessment in respect 

o f w hich the order was made, but that the error was of art amount other 
than the amount mentioned in the order, vary the order accordingly 
The second ground on which the petitioner based his appeal to the 
Board, namely, that “ the previous assessments o f the standard crops 
are correct ” , i f  it is understood to mean that by  virtue o f the operation 
o f  proviso (b ) to section 15 (1 ), the Controller was w rong in declaring 
b y  his order that there was an error in regard to them and that, they 
m ust be deemed to have been reduced, then, on the petitioner’s ow n case, 
that was a matter w hich was within power, (b ) o f section 15 (2 ), and the 
Board gave its decision on it when it ruled that “  Section 15 o f the 
Ordinance gives tiie Controller pow er to correct such errors, and this is 
what he has done ” . But from  the order made b y  the Board, and in the 
light o f ground (d ) o f the appeal, it w ould appear that in  ground (b) o f  
his appeal, the petitioner was submitting that the previous assessments 
w ere correct, in spite o f the difference discovered in the extent o f the 
estate, because the productivity o f the estate was greater than it was 
supposed to be fo r  the purpose o f those assessments. M r. L. M. de Silva 
presented his case on that footing, namely, that pow er (b ) o f the B oard ' 
did not vest it with the right to consider the question whether the order 
was ultra or intra v ires . H e w ent on to point out that pow er (c ) did not 
apply to this case. In regard to pow er (a ), he contended that by  it the 
Board was given the right to confirm  the order, but not to  set it aside, and 
that, therefore, the Board had no jurisdiction to decide the question o f 
ultra wires, because a finding adverse to the Controller w ould have been 
purely academic, in the absence o f a right to set aside the order. But 
in '  m y opinion, the Board w as not as helpless as that. It had, at 
least, the right to refuse to confirm the Controller’s order, and in that 
way, to give the petitioner the relief he sought. In  m y judgment, 
therefore, the Board had jurisdiction to decide the question submitted



SOERTSZ J.— Dankolutoa E sta tes  C o., L td ., v. T h e T ea  C o n tro lle r  211

to it in ground (c ) o f  the petitioner’s appeal, and it decided that question, 
—m ay be erroneously—w hen it held  that the error in  this case was not 
one o f over-assessment, fo r  the reason that there was “  no reduction m ade 
in the rate o f pounds per acre That decision is, by  virtue o f section 
7 (3 ), conclusive between the parties fo r  the purposes o f the present appli
cation, even if  it were erroneous. (T h e K in g  v . N at B e ll  L iqu ors, Ltd.')

But the position is much m ore to the disadvantage o f the petitioner, 
at the stage at which I am called upon to consider his application, because 
between the decision o f the Board and the present application there is 
interposed the order of the Chief Justice, on the application for a w rit of 
m andam us. I  have already quoted at length from  that order in  w hich 
the Chief Justice held that the Board had the pow er to decide that 
question, and I  am greatly reassured to find m yself in  respectful agree
ment with that ruling. But even if  it w ere wrong, as was contended by 
Mr. de Silva, it would, nevertheless, have bound the parties, provided 
the subject-m atter in dispute between them, then and now, is the same. 
I cannot agree w ith  Mr. de Silva that an erroneous decision on a point o f 
pure law  is not binding betw een the parties w here the r e l ie f  (m eaning 
the form  in  w hich redress is asked) sought on  one occasion is different 
from  the r e l ie f  (in  the same sense) sought or another. Counsel relied 
on a citation from  C aspersz on  E stop p el w hich  occurs in the course o f 
the judgm ent o f  Garvin A.J. in the case o f K a tira ta m b y  e t  al. v . P aru p ath i- 
pillai et al.*, and submitted on the strength o f that statement, that the 
relief sought on the M andam us  application was different from  the relief 
sought on the present application. But it seems to m e that the w ords 
“ fo r  a different r e lie f”  in  that context cannot fairly be m ade to y ield  
as m uch as Counsel sought to extract from  it. In m y opinion, those 
w ords must be understood to mean relief in respect o f  a different subject- 
matter, and not a different w ay  o f  asking for  relief in respect o f the same 
subject-matter. That appears to have been the v iew  o f  Garvin A.J. 
too for, in the course o f  paraphrasing the quotation he had made, he said : 
“ these passages so far they apply to the m atter im m ediately before 
us, are an authority fo r  the proposition that an erroneous decision an a 
pure question o f  law  w ill operate as r es  adjudicata quoad the subject-m atter 
o f the suit in w hich it is given, and no further ”  The sole question then is 
whether the subject-m atter is the same. I  do not think there can be any 
serious doubt on that point. C learly the petitioner is seeking to reach 
the destination he had in v iew  w hen he asked for  a m andam us, o n ly  by  a 
different road, that o f certiorari.

For these reasons, I must hold  that that application fails, and the rule 
nisi must be discharged w ith costs.

R u le  d ischarged .

1 (1922) 2 A . C. 128. * 23 N. L. R. 200.


