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Vendor and purchoscr—Right of vendor to bring aclion after sale to cject
tenan! after giving nolice to guit-baudlord and tengut.

Whete o purchacer hss not elected to take s property with the
vemdor's tepant in cocupation end insiska on the vendor giving
him free apd oxclusive possession, the contract of tenancy as between
the vendor end the tenant continues, and the vendor may, in spite
of the sale, take the ordinary steps to eject him and recover damages.

THE facts are fully set out in the judgment. '

A. St. V. Joyewardene, for defendant, appellant.
E. W. Jayewardene, for plaintifs, respondents.

.' ' o ‘ Cur. adv. vult.
February 19, 1015." ba Saypavo AJ.—

The defendant was = monthly tenant of certain premises under
the plaintifis, who were the owners thereof. 'On January 8, 1914,
the plamtszs sold the premises to one Y. D. David, and, presumably
with the view of giving possession to the purchaser, they on April 2,
1914, gave notice to the defendaunt fo quit und deliver possession
of the primises at the end of May, 1914. The defendant not heving
complied with the notice, the plaintiffs brought this action to eject
the defendant, claiming also arrears of rent from October 1, 1913,

-up to May 31, 1914, and damages for unlawful possession since the

latter date. The defendeant in his answer admitted his lisbility to
pay the rent up to the date of sale, but denied the validity of the
notice to quit, ond pleaded that the contract of tenancy between
the plaintifis and defendant was determined by the sale of the
prémises. The argument on behalf of the defendant is that the
offect in law of the 3ale wns that the defendant became tensnt of
the purchaser and was liable for the rent only to him, and that any
notice o determine the tenancy should be given by him. There is
uo doubt that under the Roman-Dutch law a purchaser has the right
to recover the rent accruing since the sale from a tenant who had
heen let in by the vendor. The suthorities on the point will be
found collected in Silva v. Silve.® That decision also went to the
extent of holding that the purchaser could enforce, not.only the
payment of rent, but also the other obligations of s tenant, though
in my judgment in that case I acceded to this view with some
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hesitation. The defendant in this case goes a atep farther, and

g mﬁ

maintains thst the purchaser is bound, whether he is wiling or'py, grmavo
AJ.

not, %o accept tho tement e his own. 1 <o nod think that the

suthorities go thet length. The strongest statement of the law is mj'".""'u 0.
Clieries

in Wille on Lendlord and Tenant in South Africa 321, which saya:
‘“ A purchaser from the landlord of the property lesced, steps into
the shoes of the landlord and receives all his righta and becomes
" subject % all his obligations, so that he is bound to the temant and
the tensnt is bound to him in the relstion of landlord and tenant. ™'
But this is no authority for the proposition that, notwithstanding
the purchaser’s ordinary right to demand from the vendor vacant
possession of the property sold, he must in all cases be content
to take possession subject to the tenaut’s right of ocoupalion. It
seoms .to me that Voet 19, 3, 19, which is the main authority on this
subject, contains an explanation of the underlying principle. For,
after stating that a singular successor like & purchaser must bear
with the tenants o the end of the term (ad finem usque ferre debet)

if they are willing to psy him the rent, he says the vesgon is that,

as by the scquisition of cwnership a purchaser would aceording to
natural reason have had the fruits and use of the thing, it is equitable
- that at least what represents the fruits, viz., the rent, should come
to him. That is to say, the perception of the rent is a mode of
. possession to which he becomes entitled by the purchass, but
nowhere is it stated that the purchaser is houud to accept such
performance of the vendor’s obligation fo give him vacant possession.
Tt is clear that a purchaser in this connection has two courses open
to him when a third porty is in possession of the property at the
time of the sale: he may either stand on the strength of the title
and sue the third party in ejectment, or he may at once bring the
action ex empto against his vendor for failure to implement the sale
by delivery of possession. (Gurumnanss v." Don Hendrick * =and
Bebaihamy v. Danchihemy 3.) No suthority has been cited to show
that the .purchaser can be deprived of either of these alternative
remedies. It is argued, however, thal in the ciroumstances the
plaintiffs must be taken to have given vacani possession to the
purchaser and thus to have fulfilled their legal obligation, inasmuch
as the defendant, who is 8 mere ténant, cannot dispute the purchaser's
title. This I think involves s misconception of what vacant posses-
sion means. Bo €ar as I know, the law does not say that for the
purpose of fulfilling his obligation the vendor need net deliver
actusl possession, provided that no other person has better title
than himself. Vacant possession means possession in any case but
such that no other person can lawfully keep the purchaser out.
Voet 19, 1, 10 defines it. thus: ** Vacuam vero posscssionem tradere
venditor dntelligitur, cum it tradit ut res poseessori ab alio avoeari
nequeat, adeoque smplor in litc de. possessions potior fulurus sit. **
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$iny, since fhe very argument for the defendant is that he is entitled
% be in possBssion as tenant, and that the purchaser is Hound to
socept him ag his tenant, it follows, if the argument is sound, thed the
purchaser has not had vaceut possession within the meaning' of the
law. T And thet in Scuth Africa the Courts have taken & similar
view. In Schultz-Bvos. v. Roodepoort Venture Syndicafs, * o note of
which is given in Delany's Leading Cases on Vanderlinden 104, the
defendants sold; certain lands to the plaintiffs, but it was subse-
quently discovered that the owner of an adjoining land had bone fide
built & cottage whigh encroached on the land sold. The defondants
voliad ou this very passage in Voet, and argued that, as the adjoining
propristor could not successfully claim the property from the
plointiffs, the defendants had given them vecant possession, but the
Court held that the défendants were hound to eject the adjoining
proprietor, Mason J. observing: '‘ The authorities lay down clearljr
that s seller must give the purchaser free and exciusive possession. *’
It is plsin that such ""'freey_ and exclusive ** possession would not be
given if the purchaser were fovced to allow the vendor's tenant to
vemain in oscupation. It was, of course, said that the purchaser
might terminste such continued ienancy by giving the tenant notice
%6 4uit, but that does not nffect the principle involved. Bayme’s
Landlord and Tenant 37, which was also cited on behalf of the
defendant, does not carry the case further, and, I think, rather

nssists the plaintifi’s position. For there the suthor, after referring

to the maxim °‘ hire goes before sale, ’’ and stating that purchasers
are bound by the loase previously made by the vendors, says, ‘* from
this arises the privilege of the tenant either to remain the tenant of
the new landlord or to cancel the lease. ”” Voet 19, 2, 19 above cited
is practically to the sams effect, for what is there said is that o
purchaser must bear with the tenants *'if they (the tenants) are
willing to pay bhim vent. ’’ Tf, then, the tenant hag the privilege of
choice, I 3o 1ot see any resson why the purchaser ehould not have
the corresponding privilege. The purchaser having, then, tha two
courses above montioned open to him, it would bs s quesiion of
fact in a particular sase whether he has elected to take the property
with the vendor’s tenant in occupetion: If he has not adopted that
course, and insists on the vendor giving him free-and exclusive
possession (plena et vacue possessio), it seems to me to follow that
the contract of tensnoy as between the vendor and the tenant
continues, and that the vendor may take the ordinary steps to eject
bim and recover damages. In this cage counsel for the plaintifis.
in the Court below offered to call the purchaser Y. D. David to prove
that he insisted on the plsintiffs getting rid of the defendant end
gividg him vecent possession, and that in the meantime he refused
to pey the plaintifis the balance purchase money which was. still
due, but the District .,Iudge considered this evidenea would be
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irrelevernt. In my opini*n the busdn of proof was, as a matter of ms
fook, m fue defordant, :od es the dwfondens in anpeal takes up the pg garavo
mﬁﬁudeuzegmsbhbgﬂm&asmthabmmcm AJ.
and makes mo suggestiey as to ths Mﬁoﬂﬁx? of evidence, 1 am not y, ]
d;spsedtasmdﬂne es*o bask on this poins, and would hold on the W
quesiion of law t it the plaintifis’ rufjon was maintainalie.

I shink the ju¢ . ment sppealed agrinst is right, and I would dismiss
the appeal with - 4zis.

W¢op Rewson C.J.~I gree.
\ppeal dismissod.




