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Cha rye of murder—Injuries inflicted by accused on deceased—Death of deceased twc> 
weeks later—Causal connection between death and injuries—Proper consideration 
necessary,

Tho accused-appellant-, who was charged with murder, was convicted afc the 
trial o f  culpablo homicide not amounting to murder. The deceased, who was 
stabbed on tho abdomen by tiro appellant, was oporated on tho same day and 
tho injuries wero healing at tho timo o f her death nearly two wooks later. A  
post-mortem examination showed that doath was due to cardio-respimtory 
failuro following oxlonsivo broncho pneumonia of tho lung. According bo tho 
medical evidence, broncho-pnoumonia was a possibility and not a probability, 
and thoio was a reasonable doubt whethor the doath of the deceased was as a 
result o f tho injuries inflicted by tho appellant.

Held, that, on the medical ovidenco led, tho charges o f murder or culpablo 
homicide not amounting to murder should havo been withdrawn from tho • 
consideration of tho jury. Accor dingly, tho verdict should bo altered to one o f 
attempted culpablo homicide not amounting to murdor.

A . P P E A L  a g a in st a  c o n v ic t io n  a t  a  tr ia l b e fo r e  the S u p rem e  C o u r t .

D . A . E . T  he ett rapper uma, fo r  th e  a ccu se d -a p p e lla n t.

V. S. A . Pullanayegam, S e n io r  C ro w n  C ou n sel, w ith  Tyrone Fernando, 
C r o w n  C ou n sel, fo r  th e C row n .

Cur. adv. vult.

M ay  22, 1970. A l l e s , J .—

A t  th e  co n c lu s io n  o f  th e  a r g u m e n t  in  th is  case  w e  s e t  a s id e  th e  
c o n v ic t io n  o f  th e a p p e lla n t  f o r  c u lp a b le  h o m ic id e  n o t  a m o u n t in g  t o  
m u r d e r  a n d  su b s titu te d  in  its  p la c e  a  v e r d ic t  o f  a t te m p te d  c u lp a b le  
h o m ic id e , s in ce  in  o u r  v ie w , i t  w a s  n o t  esta b lish ed  b e y o n d  r e a s o n a b le  
d o u b t ,  th a t  th e a p p e lla n t w a s r e sp o n s ib le  f o r  th e  d ea th  o f  th e  d e c e a s e d . 
W e  n o w  se t  d o w n  th e  re a so n s  fo r  o u r  order.'

T h e  ca se  f o r  th o  p r o s e c u t io n  w a s th a t  th e  d ecea sed , a n  e ld e r ly  w o m a n , 
w a s  s t a b b e d  o n  th e  a b d o m e n  b y  th e  a p p e lla n t o n  th o  m o r n in g  . o f  .2 1 sb 
F eb ru a ry ', 1969. T h e  w o u n d  h a d  p e n e tra te d  in to  th e  a b d o m e n  a n d  e ig h t  
fe e t  o f  th e  sm all in tes tin e  w ere p r o tr u d in g . T h ere  w ere  t h ir t e e n  p e r 
fo r a t io n s  o n  tire in testin es  a n d  D r .  P a ra m a n a th a n  w h o  e x a m in e d  h e r  o n
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the sa m e  d a y  w a s  o f  th e  o p in io n  th a t  th ese  in ju r ie s  w o u ld  h a v e  cau sed  
d ea th  “ .in  th e  o r d in a r y  cou rse  o f  n a tu re  S h e  w a s  o p e r a te d  o n  the 
sam e d a y  a b o u t  i0 .3 0  a .m . b y  D r . ‘ R a s ia h , th e  S u r g e o n  o f  th e G allo  
H o sp ita l, a n d  th e  in ju r ie s  w ere healing  a t  th e  t im e  o f  h e r  d ea th  o n  6 th 
M arch , 19 69 . • A  p o s t -m o r t e m  ex a m in a tion  w as h e ld  o n  th e  b o d y  on  the 
fo llo w in g  d a y  a n d  D r .  'W ick rem esin gh c  te s t if ie d  t h a t  d e a th  w as d u e  to  
c a r d io -re s p ir a to ry  fa i lu r e  fo llo w in g  e x te n s iv e  b r o n c h o -p n e u m o n ia  o f  th o 
lung. O n  b e in g  q u e s t io n e d  sp ecifica lly  w h e th e r  t h e  in ju r ie s  cau sed  by  
the' a p p e lla n t  w e re  in s tru m e n ta l in  th e  d e c e a s e d  c o n t r a c t in g  ,b ron ch o - 
p n eu m on ia , th e  D o c t o r  g a v e  th e  fo llo w in g  a n sw e r  :—

“  Y e s ,  in d ir e c t ly  ; in  th e  sense th a t  th e  in ju r ie s  c o u ld  h a v e  cau sed  
th e  d e c e a s e d  t o  b e  iji b e d  fo r  a  lon g  p e r io d  a n d  th a t  m a y  h a v e  cau sed  
th e  p a t ie n t  g e t t in g  b r o n ch o -p n e u m o n ia .”

A lth ou g h  in  e x a m in a t io n - in -c h ie f  the D o c t o r  e x p r e s s e d  th e  v iew  th a t , 
con s id er in g  h er  a g e  a n d  th e  in ju ries, the b r o n c h o -p n e u m o n ia  w as a n atu ral 
an d  p r o b a b le  c o n s e q u e n c e  o f  th e  trea tm en t th a t  e n s u e d  u p o n  th e  in ju ries, 
in c r o s s -e x a m in a t io n  h e  s ta te d  th at as a  re su lt  o f  s u r g ic a l tre a tm e n t th e 
in juries w e re  h e a lin g  a n d  it  w as u n fo r tu n a te  th a t  sh e  h a d  co n tra cte d  
b r o n ch o -p n e u m o n ia . H is  final assessm ent o f  th e  p o s it io n  w as th a t 
b r o n ch o -p n e u m o n ia  w a s  a  possibility and not a probability. T h e  m ed ica l 
e v id en ce  th e r e fo r e  a t  le a s t  crea ted  a re a so n a b le  d o u b t  w h e th e r  th e  d ea th  
o f  th e  d e ce a s e d  n e a r ly  t w o  w eeks la te r  w a s as a  r e s u lt  o f  th e  in ju ries 
in flic ted  b y  th e  a p p e lla n t .

I n  Heraskamy 1 th e  m e d ica l e v id en ce  w as th a t  th e  d e ce a se d  d ie d  o f  
p n eu m on ia  a g g r a v a te d  b y  a  s ta b  w o u n d  b u t  n o  e v id e n c e  w as g iv e n  as to  
h ow  th e  p n e u m o n ia  w a s  a g g ra v a te d  b y  th e  s ta b  a n d  n o  e x p la n a t io n  w as 
g iv en  as t o  h o w  t h e  o p in io n  w as fo rm e d  th a t  p n e u m o n ia  w a s a g g ra v a ted  
bv  th e  in ju r y . T h o  C o u r t  o f  C rim inal A p p e a l c o n s e q u e n t ly  re fu sed  to  
a d m it a  s t a te m e n t  o f  th e  deceased  m a d e  a t  th e  t im e  th e  in ju ries  w ere 
in flicted  as  b e in g  o n e  a d m issib le  u n d er S e c t io n  3 2  o f  th e  E vidence. A c t .
In  Surabial Singho2 th e  D o c to rs  w h o  te s t ifie d  t o  th e  in ju ries  on  th e 
deceased  sa id  t h a t  “  i t  w as very probable th a t  th e  b r o n c h o -p n e u m o n ia  o f  
w h ich  th e  m a n  d ie d  w a s b rou g h t a b o u t  o r  in d u c e d  as a  resu lt o f  his 

.c o n d it io n , th a t  is  t o  s a y , in  con seq u en co  o f  th e  n a tu r e  o f  th e  in ju ries he 
had  r e ce iv e d , b u t  t h e y  w e n t on  to  s a y  th a t  t h e y  c o u ld  n o t  positively 
declare th a t  th e  d e a th  o f  th e  deceased  w as n o t  d u e  t o  a n  in d ep en d en t 
cause. I n  th o s e  c ircu m sta n ce s  th ere a rose  a t  le a s t  a  su b s ta n tia l d o u b t , 
to  th e  b en e fit  o f  w h ic h  th e  accu sed  w as e n t it le d .”  T h e  tr ia l J u d g e  to o k  
the v ie w , w ith  w h ich  th e  C ou rt o f  C rim in a l A p p e a l a g re e d , that th e 
o ffen ces  o f  m u r d e r  a n d  cu lp a b le  h om ic id e  n o t  a m o u n t in g  t o  m u rd er  c o u ld  
n ot b e  su sta in e d  o n  th e  e v id en ce  in tho case.

F in a lly  in  M endis v. The Queen3, in a  case  w h e re  to x a e m ia  su p erv en ed  
u pon  a c o m p o u n d  fr a c tu re  w hich  resu lted  fr o m  a  c lu b  b lo w  in flic ted  b y  
the a ccu s e d , G ra t ia e n  J .  h eld  tliat th e p r o s e c u t io n  in  p re se n tin g  a ch a rg e

J ( 1 9 1 6 )  IS N .  L .  8 .  6 9 .
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o f  m u r d e r  sh o u ld  b e  in  a  p o s it io n  to  p la ce  e v id e n c e  b e fo r e  (lie  C o u r t  t o  
e sta b lish  th a t  “  in  th e  o r d in a r y  co u rse  o f  n a tu re  th ere  w a s  a  very great 
antecedent probability (a s ‘ o p p o s e d  to  a  m ere  lik e lih o o d ) (a ) o f  th e  s u p e r 
v e n in g  c o n d it io n  a r is in g  a s  a  co n se q u e n ce  o f  th e  in ju r y  in flic te d , a n d  
a lso  (b) o f  su ch  s u p e r v e n in g  c o n d it io n  resu ltin g  in  d e a t h ” .

F o llo w in g  th e  p r in c ip le s  la id  d o w n  in  th e  a b o v e  d e c is io n s  i t  s e e m s  to  
u s th a t  o n  th e  m e d ic a l e v id e n ce  le d  in  th e  in s ta n t  ca se , th e  ch a rg e s  o f  
M u rd e r  o r  C u lp a b le  h o m ic id e  n o t  a m o u n tin g  t o  m u rd e r  s h o u ld  h a v e  been  
w ith d ra w n  fr o m  th e  c o n s id e r a t io n  o f  th e  ju r y .  T h e  le a rn e d  tr ia l J u d g e  
h o w e v e r  a p p e a rs  t o  h a v e  ta k e n  th e  v ie w  th a t  th e  fo r tu ito u s  circumstances 
o f  th e  su p e rv e n in g  b r o n c h o -p n e u m o n ia  d id  n o t  e x o n e r a te  th e  a p p e lla n t  
fr o m  h is r e sp o n s ib ility  f o r  th e  d e a th  o f  th e  d e ce a s e d  b u t  w as o n ly  a  
c ircu m sta n ce  w h ich  w o u ld  r e d u c e  th e  o ffe n ce  o f  m u r d e r  t o  c u lp a b le  
h o m ic id e  n o t  a m o u n tin g  t o  m u rd e r . S a id  h e in  th e  co u rse  o f  th e  
c h a r g e :—

“  I n  c o n se q u e n ce  o f  th e  fo r tu ito u s  c ircu m sta n ce  d e a th  en su ed . T h a t  
w ou ld  en a b le  y o u  t o  ta k e  th e  view ' th a t  as fa r  as  th e  p e r s o n  w h o  c o m 
m itte d  th e  a c t  w h ich  re su lte d  in  th e  d ea th  is  c o n c e rn e d , h e  is g u i l t y  o f  
so m e  o ffen ce . O f  co u rse , b u t  f o r  th e  a c t  th a t  w as. c o m m itte d , d ea th  
w ou ld  n o t  h a v e  re su lte d . S o  th a t , u p o n  th is  e v id e n ce , th a t  h a s  been  
p la ce d  b e fo r e  you  th e  sa fe r  v ie w  fo r  y o u  t o  ta k e  is th a t  i t  w o u ld  n o t  be 
n ecessa ry  t o  c o n s id e r  th e  o ffe n ce  o f  m u rd e r  b u t  y o u  should consider the 
offence of culjxtble homicide not amounting to murder b e ca u se  i t  w a s  in  
co n s e q u e n ce  o f  th e  a c t  d o n e  b y  th e  a ccu s e d , th a t  d e a th  e v e n tu a lly  
resu lted , th a t  th e re  w;as  th e  su p erv en in g  cau se  o f  d e a th , n a m e ly , 
b r o n ch o -p n e u m o n ia  w diich c o u ld  n o t  h a v e  b e e n  fo re se e n  as a  p r o b a b le  
co n se q u e n ce  o f, th e  a c t  w h ich  th e  assa ilan t c o m m itte d .

S o  in  th a t  s ta te  o f  a ffa irs , as, I  sa id , i t  is  f o r  y o u  t o  c o n s id e r  th e 
q u e st io n  o f  culpable homicide not amounting to murder in a sm u ch  as  th e 

’ a c tu a l d ea th  re su lte d  fr o m  th e  in te rv e n tio n  o f  a  fo r tu ito u s  illness w h ich  
w as o n !3'  a  p o s s ib ility  a n d  n o t  a  p r o b a b il i ty  h a v in g  r e g a rd  t o  th e  
e v id e n ce  o f  th e  d o c t o r ,  a n d  i f  th e  h ea lin g  p r o ce s s  h a d  ta k e n  its  n orm a l 
cou rse  th en  th e  d e ce a se d  w o u ld  h a v e  p r o b a b ly  l iv e d  ; b u t  fo r  th o  • 
u n fo rtu n a te  fa c t  th a t  b r o n ch o -p n e u m o n ia  h a d  c o m e  in  th e  d ecea sed  
w bu ld  h a v e  liv e d  a n d  th is  w o u ld  n o t  h a v e  b e e n  a  ch a rg e  o f  m u rd e r  b u t 
m ig h t h a v e  b e e n  a  ch a rg e  o f  a t te m p te d  m u rd er. S h a ll w e s a j ' the 
a ccu se d  p e rso n  is  v e r y  u n fo r tu n a te  beca u se  w h a t  m ig h t  o th e rw is e  h a v e  

. b een  a ch a rg e  o f  a t te m p te d  m u rd e r  has b e c o m e  a  ch a rg e  o f  m u r d e r .”

I t  is p erh a p s  th e se  o b s e rv a t io n s  w h ich  p r o m p te d  C ro w n  C ou n sel, on  
th e  in v ita t io n  o f  th e  J u d g e , t o  d ra w  th e  a tte n t io n  o f  th e  lea rn ed  J u d g e  a t  
th e  co n c lu s io n  o f  th e  ch a rg e  th a t  a  v e r d ic t  o f  cu lp ab le , h o m ic id e  o r  m u rd e r  
w as n o t  p o ss ib le  u n less  th e  ju r y  w ere  sa tis fied  th a t  th e  in ju r ie s  ca u se d  b y  
th e  a p p e lla n t re su lte d  in  th e  d ea th  o f  th e  d e ce a s e d , a n d  h e  su b m itte d  - 
th a t  th e  p ro p e r  v e r d ic t  in  th e  ca se  sh ou ld  b o  o n e  f o r  a t te m p te d  m u rd er.
T h e  lea rn ed  tr ia l J u d g e , h o w e v e r , g a v e  n o  d ir e c t io n s  t o  th e  ju r y  o n  a .  
p o s s ib le  v e r d ic t  o f  a t te m p te d  m u rd e r  o r  a t te m p te d  c u lp a b le  h o m ic id e  a n d



a s k e d  th e m  t o  con s id er  o n ly  th e  p o s s ib le  v e r d ic ts  as exp la in ed , b y  h im
e a r lie r . ' O n  th ese  d ire c t io n s  th e  ju r y  b r o u g h t  a v e rd ict  o f , c u l p a b l e
h o m ic id e ,  b u t  in  o u r  v ie w  th e  m e d ic a l  e v id e n c e  d id  n o t  w a rra n t su ch  a
course. , '

»
W e  th e r e fo r e  a ltered  th e  v e r d ic t  t o  o n e  o f  a t te m p te d  cu lp a b le  h o m ic id e  

n o t  a m o u n tin g  to  m u rd er  a n d  im p o s e d  a se n te n c e  o f  th ree  y e a rs ’ r ig o r o u s  
im p r is o n m e n t  on  th e  a p p e lla n t.
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Verdict altered.


